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ITinAT this book should be out of print, notwithstanding the 
•^ largeness of the first and second editions, cannot but 
be a matter of satisfaction to the author. 

The great change in the law, with regard to the powers of 
enforcement of the covenant for non-repair, since the issue of 
the previous edition, has rendered it necessary to add much in 
the preparation of this, the third edition. 

During the years that have elapsed since the first issue of this 
work, I have carefully watched all cases in the superior 
courts relating to its subject; not, I confess, entirely in the 
anticipation of a new edition being required, but principally 
because in my large practice it is of primary importance to my 
clients that I shall be well acquainted with all decisions 
affecting this and kindred subjects. My readers will therefore 
find that I have considered all recent decisions. 

I have also abstracted the Conveyancing Act, and the Agricul- 
tural Holdings (England) Act, so as to be easy of reference, 
and they will, I think, be found of much use. 

I am deeply indebted to my friend Mr. Edward Uttermare 
Bullen, the well-known barrister of the Western Circuit, who 
has kindly devoted much time to revising the legal portion of 
this edition. 

With such advantages, surely this must continue to be the 
accepted text-book on this important subject. 



BANI8TEB FLETCHER 



29, New Bbidgb Street, 

ludoate gibous, london, e.g. 
June 1, 1883. 
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PREFACE TO THE SECOND EDITION. 



THAT a second edition of this book should so soon be 
required is, of course, very gratifying to me. 
I have to thank the public for its growing appreciation of my 

labours. 

BANI8TEE FLETCHER. 



PEEFACE TO THE FIEST EDITION. 



THE book which, while it instructs the young practitioner in 
his duties, is also an authority and work of reference to 
the maturer members of the profession, occupies an envied 
position. By devoting much time in study, and bringing to 
bear hereon the experience of more than eighteen years' practice, 
I trust I have succeeded in producing such a work. 

Further, that it might be criticised in detail, portions have 
been publi^ed week by week, with the desire expressed that 
the profession would do so. In the result, extending over many 
weeks, the only letters received have been those asking for 
further information (the answers to which will b^ found in the 
Appendix), and those from all parts of England, some desiring, 
others strongly urging, that the series should be published in 
the completed form for handy reference. ' 

To the legal profession I venture specially to commend this 
work, believing it will enable them better to comprehend the 
technicalities of my profession, while the confirmation of all 
the legal points, by cases, ensures their accuracy. 

BANISTER FLETCHER. 
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DILAPIDATIONS. 



CHAPTEE I. 

INTBODUOTION — BOOKS MENTIONED TO WEIGH BEFEBENOE IS MADE 

— HOW THE SUBJECT IS CLASSIFIED DIFFICULTIES OF THE 

SUBJECT TO LAYMEN — SEASON ADYAMCED FOB USING THE 
TABULATED FOBM. 

WHEN one considers the numerous arts and sciences that 
the professional man must have at least some acquain- 
tance with, a list of which the reader will find given at some 
length by that grand old writer, Yitruvius, in the first chapter 
of his first book, is it to be wondered at that dilapidations are 
not more studied ? The young architect too often revels in 
grand ideas, in designs for magnificent public halls, palaces, 
and churches, in perspective giving impossible views (paren- 
thetically, one may remark that one finds older architects 
making perspectives on the same principle, especially some of 
those who send in their designs in competition), in laying out 
grounds with splendid stone and marble terraces, and endless 
flights of steps, and fountains of gorgeous design, and lives in 
expectation of suddenly rising to the top of the profession by 
some lucky chance or successful competition (that bane of the 
profession), and such an one invariably despises the slow 
laborious work by which our predecessors made their way into 
large practice ; and consequently his success becomes a matter 
of grave doubt and pure speculation. But let us assume that 
the young architect and surveyor really desires to be well 
grounded in the practice of dilapidations, what are the books 
from which he must derive his knowledge ? 

First, of course, there is Gwilt's " EncyclopsBdia of Archi- 
tecture," giving a general outline of the subject, and more than 

B 
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this could not be expected from such a book. Next there is 
that celebrated work, "Woodfall's Law of Landlord and 
Tenant " (of which the twelfth edition by J. M. Lely is the 
latest). Next, a valued work, " Grady on Fixtures and Dilapi- 
dations " (of which the third edition is the latest) ; and there 
is also the admirable Eeport of the Select Committee of the 
Institute ; this latter pamphlet, however, deals only with a 
portion of the subject. Omitting all consideration of the cost 
of these books, the reader finds that lawyers, writing upon. the 
subject of dilapidations, not understanding in the least the 
practical part thereof, give a mass of information, so arranged 
that he has to wade through ponderous volumes to find the 
special point he is in doubt about. It does, therefore, appear 
that it would be a most valuable assistance to the surveyor in 
his daily vocation if a brother professional were to put in a 
short and simple form the exact liabilities of persons to dilapi- 
dations and reparations, drawn from the latest precedents, and 
citing also what is the usual practice of the present day. It is 
proposed in the foUowing chapters to do this. 

With this view I will classify the different holdings, and 
show separately all the liabilities that can attach to every such 
holding. The first table will show separately all the rights and 
liabilities that attach to a lessor or landlord; the next separately 
all that attach to a lessee ; and so on ; yearly tenant ; tenant- 
at-will (I may mention, an almost exploded kind of tenancy) ; 
tenant in fee simple ; tenant-in-tail ; tenant-in-tail after possi- 
bility of issue extinct ; mortgagor ; mortgagee in possession ; 
tenants in common ; joint tenants ; coparceners ; tenants for 
life ; tenants for years without impeachment of waste ; so that 
at a glance the technical reader can find out what he requires 
to know, and properly advise his client. 

Often, in my own practice, has a client asked me what sort of 
dilapidations he was liable for, and no doubt this has occurred 
to many of my brethren ; yet how few can state positively the 
exact liability, or tell the client what reparations he must make 
under his peculiar holding to satisfy the dilapidations, and thus 
avoid a money payment. 

. One instance I may mention, which shows that solicitors 
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themselyes are uncertain or inaccurate. A client, who is a 
solicitor in large practice, had taken a house on a twenty-one 
years' repairing lease ; and afterwards a builder, who was called 
in to see the roof, reported that an entire new roof was 
necessary. I was then consulted, my client saying that if a 
new roof was wanted, of course that was not for him to do, but 
his lessor ; and I had to point out that he ought, before he took 
the house, to have had it surveyed, to judge whether the roof 
and walls would last the length of the proposed lease, as he was 
bound to keep the house up, and therefore to keep the roof 
water-tight. 

I purpose first to consider the rights and liabilities of the 
yarious parties ; next the various covenants, with their meanings 
and value ; then dilapidations and waste ; going practically 
into what they are and how to ascertain them. Next I will 
schedule dilapidations under the respective trades to which they 
belong. The duties of surveyors will follow. Then how to 
prepare for action and actions, who can maintain them and 
against whom they can be brought ; and lastly, explain what 
amounts to a waiver^ and when injunctions can be obtained. In 
the Appendix will be found answers to questions. 

Let not any reader think lightly of these tabulated forms 
which follow. They are the result of much labour, and will 
save him wading through many volumes. 
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CHAPTEB n. 

BIGHTS AND UABIUTIBS OF LE8S0BS AND LANDLORDS OF LBSSESS 

— OF TENANTS- AT- WILL OF TENANTS BY ELEGIT, STATUTE 

MEBOHANT, OB STAPLE — OF TENANTS IN FEE SIMPLE OF 

TBNANTS-IN-TAIL OF TENANTS-IN-TAIL AFTEB POSSIBILITT 

OF ISSUE EXTINCT OF TENANTS FOB LIFE — OF TENANTS FOB 

TEABS WITHOUT IMPEACHMENT OF WASTE— OF MOBTGAGOB 

OF MOBTGAGEE IN POSSESSION OF YEABLY TENANTS OF 

TENANTS IN COMMON AND JOINT TENANTS — OF COPABCENEBS. 

TABLE I.— Bights and Liabilities of Lessors and Landlords. 

1. Not liable to repair premises where there is 
no express agreement or stipulation that they 
shall do so, whether let to a yearly tenant, or let 
on lease.^ 

2. Not liable to rebuild, even though he has 
insured the premises and received the amount 
from the insurance office.^ 

3. No implied covenant arises on a lease of an 
unfurnished house that the house is reasonably 
fit for habitation or occupation.^ But in letting 
a furnished house a lessor impliedly promises 
in the absence of express stipulation that it is 
reasonably fit for occupation.^ 

4. No implied covenant that it will last during 
the term.^ 



k 



1 LoiR V. Dennis, 1 E. and K., 4Y4.— Pindar v. Ainsley, cited 1 T. R., 312— Gott v. 
Oandy, 2 El. and B., 846— Pomfret v. Ricroft, 1 Wms. Sannd., 322, n 1 ; 28, L. J. Q. B., 168. 

a Belfour v. Weston, 1 T. R., 312— Leeds v. Cheetham, l Sim., 151— Bayne v. Walker, 
3 Dow., 233 — Brown v. Quilter, Ambl., 619. 

« Hart V. Windsor, 12 M. and W.. 68— Sutton v. Temple, i6., 52 — Erskine v. Adeane, 42 
L. J. Ch., 836— L. R. 8 Ch. App., Y66— Manchester fionded Warehouse Co. v. Carr, 6 C. P. D., 
607. 

* Smith V Marrable, 11 M. and W., 6— Wilson v. Finch-Hatton, 2 Ex. D., 336—46, L. J. 
Ex., 489— Campbell v. Lord Wenlock, 4 F. and F., 710. 

» Arden v. PuUen, 10 M and W., 321. 
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5. Where the lessor agrees that he would first 
repair the messuages he must perform this cove- 
nant before he can insist on his lessee repair- 
ing, &c.* 

6. Where a sale of premises took place with a 
liability of the above (lessor) to do repairs at the 
end of tenancy (a lease being running), it was held 
that, in whatever way the lease was determined, or 
at whatever time, the liability still attached.' 

7. Where under covenant to repair all the 
external parts of the premises, and an adjoining 
house is pulled down, which exposes party wall, 
and that wall fell down, it was held that he must 
rebuild, as the external parts of the premises are 
those which form the enclosure of them, and 
beyond which no part extends ; and thus the de- 
cision made this class (the lessors) liable under 
the covenant.' 

8. Where the covenant is that in case of fire 
lessor would *^ build and replace them in the same 
state as before the fire," he is only bound to re- 
instate them as they were when he let them, and 
not bound to rebuild any additions that may 
have been, since granting the lease, erected by 
his lessee.^ 

9. Where covenant to repair contains the ex- 
ception, " casualties by fire and tempest excepted," 
not bound to repair in either of the excepted 
cases.* (Note. — Tenant, notwithstanding, con- 
tinues liable to pay rent.)^ 

10. Cannot be compelled to repair unless under 
an express covenant that he will do so.^ 

11. Cannot be compelled to rebuild where pre- 
mises are burnt down, although he may have 



1 Neale v. Ratcllffe, 16 Q. B., 916— Coward v. Gregory, L. R. 2 C. P^ 163. 

« Horsfall v. Testar, 1 Moore, 89 ; Y Taunt., 385. 

8 Green v. Eales, 2 Q. B.. 226; 1 G. and D., 468. 

* Loader v. Kemp, 2 C. and P., 3Y5, per Beitt C. J. 

« Weigall V. Waters, 6 T. R., 488. 

« Hare v. Groves, 1 Anstr., 687— Belfour v. Weston, 1 T. R., 310. 

7 Bayne v. Walker, 3 Dow., 233. 
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insnred the premises, and received the amonnt of 
such insurance from the o£5ce, unless specially 
bound to rebuild in such an eventuality.^ 

12. Cannot enter to do repairs unless some 
stipulation to that effect. (Note. — Bemedy by 
action.)^ 

13. A general covenant to repair is satisfied by 
the lessee keeping the premises in substantial 
repair, A literal performance is not required, and 
is satisfied by a substantial compliance with its 
terms, having regard to the age and nature of the 
buildings, and the state of repair at the time the 
tenant entered.' 

The measure of damages in an action by a landlord against 
a tenant for not keeping demised premises in repair according 
to promise or covenant during the continuance of the lease, is 
the diminution in value of the reversion.^ 

It has been held that though the lessor intends to pull down 
the premises, and does immediately proceed to demolish them 
on the expiration of the term, he may recover damages against 
the outgoing tenant for not keeping and leaving them in repair.^ 

It will be seen by comparing this table with the table of 
liabilities of lessees (Table II.), that the lessors and landlords 
have more riglda and less liabilities. 

We have now to consider the rights and liabilities of that 
large class of persons called lessees, and these will be found in 
the following tables. Tables III. and lY. are respectively 
devoted to the consideration of the rights and liabilities of 
tenants-at-will, and tenants by elegit, statute merchant, or 



I Pindar v. Ainsley, cit. 1 T. R., 312, equity cases — ^Leeds v. Cheetham, 1 Sim., 146 — 
Holtpzaffel v. Baker, 18 Yes., 115 — See Hare v. Groves (page 5)— Lofft v. Dennis, K and E., 
474; 28L. J., 168. 

8 Barker v. Barker, 3 Car. and P., 56Y — ^Worcester School Tmstees ▼. Rowlands, 9 C. and 
P., Y39. 

« Harris v. Jones, 1 M. and Rob., 173— Stanley v. Towgood, 3 Bing. N. C, 4— Wantz v. 
Goring, 4 Blng. N. C, 451— Haldane v. Newcombe^ 12 W. K, 135. 

« Mills y. East London Union, L. R., 8 C. P., 79. 

» Rawlings v. Morgan, 18 C. B. :N. S., 776. 
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staple. The rights and liabilities of tenants in fee simple, 
tenants-in-tail, and tenants-in-tail after possibility of issue 
extinct, are comprised in Tables V., VI., and VII. 

TABLE Il.^Sights and LiabHitiea of Lessees. 

1. Cannot compel landlord, or lessor, to repair, 
unless bound by contract to do so.^ 

2. Cannot require premises to be rebuilt by 
lessor, although lessor may have insured the pre- 
mises, and has received the amount from the in- 
suraDce of&ce, though he may have covenanted 

-' for quiet enjoyment.* 

3. Must pay rent though premises be burnt 
down, unless there is an express covenant that 
rent shall cease.^ 

4. No implied condition that they may leave 
or quit, if landlord neglects to do the repairs 
which he is bound to do.* (Note. — There must 
be an express stipulation to that eifect to entitle 
them to do so.)*^ 

5. No implied covenant that if landlord omit to 
do the repairs, according to his covenant, they 
may do them, and deduct the amount from the 
rent.* 

6. Where there is an express agreement in 
writing for the hire of a house, and for keeping 
it in repair, there is also the implied obligation 
to use it in a tenant-like manner.^ 

7. An implied contract to commit no waste, 
either voluntary or permissive.® 



1 Leago V. Deane, 4 Bing.. 459. 

« Pindar v. Alnsley, dt 1 T. R., 312— Brown v. Qailter, Amb. 619. 

» Hare v. Groves, 1 Anstr., 68Y. 

* Sorplice y. Famsworth, 8 Scott N. R., 307. 

* Fumival v. Grove, 30 L. J. C. P., 3. 

« Howlett V. Strickland, Cowp., 56— Welgall v. Waters, 6 T. R., 488— Smith v. Maple- 
back, I T. R., 441— See Johnson v. Carre. 1 Lev., 152— Baylye v. Hughes. Cro. Car., 137. 

7 Holford V. Dunnett, 7 M. and W., 348— Dietrlchsen v. Giubllel, 14 M. and W., 845— Doe 
d. Worcester School Trustees v. Rowlands, 9 G. ann. P., 734— White v. Nicholson, 4 Scott 
N. R., 707— See Deere v. Ivey, 4 Q B., 379. 

* Standen v. Chrismas, 10 (^ B., 135. 
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8. Where no express contract or covenant as to 
repair, or no express exemption from liability to 
repair, then bound only to preserve premises from 
occasional and accidental dilapidations. 

9. Cannot leave where lessor fails to keep his 
covenant to repair, although lessee may have re- 
peatedly served him with written notices to do so.^ 
EsMEDT by action on the covenant. 

10. If a covenant to repair be general, then 
only liable to keep the premises in substantial 
repair (a literal performance is not required). ^ 

11. Even where premises were taken for a term 
of 3i years by written agreement, which was 
neither stamped nor signed by both parties, with 
the condition of keeping them in good repair 
during the occupation, it was held, bound to repair 
though agreement void.^ 

12. Where lease granted becomes inoperative 
from certain causes, still the liability to repair 
continues limited in its construction to such 
repairs as are consistent with a lease tenancy, 
holding ov^r after lease expired.^ 

13. Holding over after determination of lease, 
liable under the covenant in expired lease to keep 
premises in repair, and the decisions give it that 
even if premises are burnt down after the expira- 
tion of lease, still they are to be rebuilt as if lease 
had not expired.* (Note. — Also I may mention 
where a demise for seven years, and then from 
year to year. The covenants to repair continue 
in force after the expiration of the seven years. )^ 



1 Surplice V. Farnsworth, 8 Scott N. 8., 307— See Furnival v. Grove, 30 L. J. C .P., 3. 

2 Harris v. Jones, 1 Mo. and Rob., 173. 

3 Ricbarsdon v. Gifford, 1 Ad. and E., 52 ; 3 Nev. and M., 325 — See Arden v. Sullivan, 14 
Q. B., 832. 

* Arden v. Sullivan, supra — See Doe d. Davenish v. MoflFatt, 16 Q B., 257 — See Clayton 
V. Blakey, 8 T. R., 3— Lee v. Smitb, 9 Ex., 662— Doe d. Pennington v. Taniere, 12 Q. B., 
998— Beale v. Sanders, 3 Bing., N. C, 859— See Plstor v. Cater, 9 M. and W., 316. 

^ Digby V. Atkinson, 4 Camp., 275— See Johnson v. St, Peter's, Hereford, 4 Ad. and E., 
520. 

« Brown v. Tnunper, 26 Beav«, xi. 
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14. Liable to repair (within oonvenient time) 
even if roof be stripped by the mnd.^ 

15. Not liable to rebuild if house be blown 
down by tempest or destroyed by great unnd, or 
abated by lightning.^ 

16. Not liable for breaches of covenant to re- 
pair, that may occur before execution of lease ; 
although such breaches may happen subsequent to 
the day from which the term is to conmience.^ 

17. It is very important to remember in pur- 
chasing that, no matter what length of time may 
occur between the date of the contract and the 
completion of the purchase, still (title being good 
apd made good) all dilapidations from date of con- 
tract fall on the purchaser.^ 

18. Liable for pulling down houses, or suffering 
houses to be uncovered, whereby the rafters, or 
other timbers, become rotten.* (Note. — This is 
termed " waste.") The following is well worth 
quoting : — " But if the house be uncovered when 
tiiie tenant cometh in, it is no waste to suffer the 
same to fall down. But though it be ruinous at 
the tenant's coming in, yet if he pull it down it is 
waste, unless he re-edifie it againe."* 

19. Where covenant ^* as often as was neces- 
sary, well and su£&ciently, repair, uphold, sustain, 
paint, glaze, cleanse, and scour, and keep and 
leave the premises in such repair, reasonable 
wear and tear excepted." — Held, that if repaired 
within a reasonable time before leaving, only 
bound, in addition to the repair of actual dilapi- 
dations, to clean the old paint, &c., and not to 
repaint.* 



» Co. Lit., 63 a— Bro. Abr., tit. "Conditions," pL 40—2 Rol. Abr., 818— See Weigall y. 
Waters, 6 T. R., 488. 
2 Shaw V. Kay, 1 Ex., 412. 
* Mtnchin v. Nance, 4 Beav., 332. 

« Co. Lit., 53 a— Vane v. Barnard, cited In Pyne v. Dor., 1 T. R., 55. 
s Scales v. Lawrence, 2 F. and F., 289, WUleSt J. 
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20. Where coyenant " to leave the premises at 
the end of the term sufficiently maintained, re- 
paired, paled, and fenced," if pavement out of 
repair, and glass broken, this covenant is broken} 

21. Odd as it may appear, it is yet correct 
that the covenant '' to paint at the end of five 
years " is not a continuing covenant. 

22. Bound to 'painl inside where the covenant 
in the lease of a house is *' should and would 
substantially repair, uphold, and maintain."^ 

23. Must rebuild if house be burned by acci- 
dental fire. 3 

24. Cannot be compelled to make good such 
dilapidations as accrue from the natural operations 
of time and the elements, when the premises were 
old at the time of granting lease.^ 

25. Must put premises into repair if necessary, 
where the lease of old premises contains covenant 
to keep in repair ; and must leave them in repair 
at end of the term, because they cannot be kept or 
left in repair in accordance with the covenant, 
unless this is done.*^ 

26. The lessee and not the owner of premises 
is liable ^ma facie for damages arising from a 
nuisance on the demised premises or for injury to 
persons or property resulting from the same 
being in a ruinous or dangerous condition; al- 



1 Pyot V. St John, Cro. Jac. 329. 

* Monk y Noyes, 1 Car. and P., 265. I quote this case specially because so many hold 
that inside painting is decorative, and that as long as no damage to the wood can be diown, 
no internal painting can be maintained. 

8 Chesterfield (Earl) v. Bolton (Duke), Com. R., 26Y— Bullock v. Dommltt, 6 T. B., 660— 
Poole V. Archer, Skin, 210 — Digby v, Atkinson, 4 Campb., 2Y5 — Clarke v. Glasgow Ass. Co., 
Macq., 668. This liability comes under the general covenant to repair. A peculiar case in 
support of this is worth citing. I quote from •• Grady." The case is " Gregg v. Coates," 20 
Beav., 33; 2 Jour., N. S., 964. A testator directed Ids trustees to allow B. to occupy a mill 
as long as he should think proper to do so, keeping the premises in good and tenantable 
repair, and paying a certain rent. B. took possession, and the premises were destroyed by 
fire. Held that B. was bound to reinstate them, and was liable for the rent in the meantime, 
and that he could not escape fh>m his liability to rebuild by declining any longer to retain 
them. 

« Stanley v. Towgood. 3 Bing., N. C, 4 ; Scott, 313— Payne v. Hayne, 16 M. and W., 641. 

s Payne v. Hayne, 16 M. and W., 641— Easton v. Pratt, 2 H. and C., 676. 
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though as between himself and the landlord he is 
not bound to repair.^ 

27. Where a landlord contracts to repair it is 
an implied condition precedent to bringing an 
action on such contract that the tenant should 
give him notice that the premises require repair.^ 

The next table relates to tenants-at-will, who are those who 
hold merely at the will of some one else, and whose tenancy 
therefore may be determined without any notice at any time. 
I may remark that this class of tenancy is almost out of date, as 
directly rent is paid at fixed periods for certain lengths of time, 
the tenancy merges from tenancy-at-will to yearly tenancy, 
monthly tenancy, or such tenancy as the payment represents. 

TABLE III,— Rights and LicMities of Tenants-at- Will. 

1. Not liable for dilapidations.^ 

2. Liable only for toilful waste.^ 

3. Not liable even where house burnt down by 
reason of negligently keeping the fire.<^ 

4. Not liable where house falls down, for the 
reason that he is not bound to repair.^ 

5. No liability except to pay rent and occupy. 

TABLE IV,— 'Sights and Liabilities of Tenants by Elegit, Statute Merchant, 

or Staple, 

1. Not bound to do any repairs.^ 

2. Liable, it appears, for cutting timber, &c. 
(called committing waste).'' 



I Bassell v. Shenton, 3 Q. B., 449— Terry v. Ashton, 46 L. J. Q. B., 260— Firth v. Bowling 
Iron Works Co., 3 C. P. D., 254— Reg. v. WateoD, 2 Id, Baym, 856. 
s Makfn v. Watkinson, L. R., 6 Kz., 25. 
s Cruise's Digest, tit., 9 ss., 14, 15. 
♦ Co. Lit, 71. 

» Salop (Countess) v. Crompton, Cro. Eliz., 777, 784. 
« See Worcester's case (Dean and Chapter of), 6 Co. Rep., 37; F. N. B.,68; Bac. Ahr, 

tit. *• Waste " (H ) ' r w w r 

' F. N. B., 68, H.; Bro. Ahr., Ut. "Waste," pi. 78— Norwich (Mayor of) v. Johnson, 
3 Mod., 93. 
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TABLE v.— Bights and Liabilities of Tenants in Fee Simple, 

1. Not liable for repairs. (Note. — Not respon- 
sible to any one for the manner in which he uses 
or treats the estate, and the party to whom he 
devises it takes it with all its defects.) 

TABLE VI.—BigUs and Liabilities of Tenants-in-TaU, 

1. Not liable for repairs, exactly the same as 
tenants in fee simple, while possibility of issue 
exists.* (Note. — The reason of this would appear 
to be that the right of the remainder man is so 
remote and uncertain, that its value is not affected 
by dilapidations or alterations of the tenements.) 

TABLE VIL— Liability of Tenants in Tail after Possibility of Issue Extinct. 
1. Are liable for destruction of the premises.* 

I purpose next giving the remaining tables of rights and 
liabilities, and also considering the meaning of the various 
covenants, and their construction by the authorities. 

TABLE VITI.— Rights and Liabilities of Tenants for Life. 

1. Liable to repair (even though he be such 
without impeachment of waste).' 

2. Cannot make remainder man contribute (not 
even where new roof required through dry rot).* 

3. May have allowed him the expense of finish- 
ing a mansion house left unfinished by testator.^ 

4. Must not pull down houses.® 

5. If he has pulled down houses, equity will 
compel him to rebuild.® 



» See Bac Abr. tit. •' Waste," F. 
« WlUlams V. WlUlams, 16 Ves., Jun., 430. 
» Parteriche v. Powlett, 2 Atk., 313. 
* Nairn v. Mi^oribanks, 3 Russ., 682. 
s Hibbert v. Cooke, 1 Sim. and Stn., 662. 

« Vane v. Barnard (Lord), 2 Vem., 739; S. C, 1 Balk., 161— See Bolt v. Somerville 
(Lord), 2 Equity Cas. Abr. tit. " Waste," pL 8. 
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6. Must not cut down timber.' (Note. — Court 
of Equity will restrain.) 

7. Tenant for life "without impeachment of 
waste " has as full a power to cut down trees and 
open mines for his own use as if he had an estate 
of inheritance, and is also entitled to the timber 
if severed by others.* 

8. While his estate lasts he may authorise 
others to do whatever he is himself entitled 
to do.' 

Nos. 4 and 5 cannot be done even where the 
tenant for life is without impeachment of waste, 
although such words give the tenant a greater 
interest and more extended powers than an ordi- 
nary tenant for life.* 

TABLE IX, — Liability of Tenant for Tears without Impeachment of Waste, 

1. Tenant may not cut down trees towards the 
end of term, it seems, where he had not cut them 
down before during the term.^ 

TABLE X,—Lidb'dity of Mortgagor, 

1. Bound to recoup any proper outlay made by 
" mortgagee in possession " in repairs. 

2. Must not cut down timber.^ 

3. May in certain cases sue for rent in his own 
name.^ 

TABLE XI. — Rights and Liabilities of Mortgagee in Possession, 

1. Bound when in possession of the estate to 
preserve the premises from occasional, or acci- 
dental dilapidations.^ 



1 See Aston v. Aston, 1 Ves^ 264. 

« Payne v. Dor., I. T, I^., 64. 

» Gordon v. Woodford, 27 Beav., 603 ; 29 L. J. Ch., 222. 

♦ See Bowles' case, 11 Co, Rep., 79 ; Co. Lit., 220a. 

» Abraham v. Bubb, 2 Freem., 64 — Evelyn's case (Lady), 2 Swanst, 172. 

< Hamphries v. Harrison, 1 J. and W., 681— See Fairfield v. Weston, 2 Sim. and Stn., 96; 
but see Hippesley v, Spencer, 6 Mad., 422. 

7 Judicature Act, 1873, s. 26, pubs. 6. 

< Godfrey v. Watson, 3 Atk., 617. 
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2. Bonnd, like any other tenant, to keep the 
buildings and other parts of the estate in ordinary 
repair. But on an action for redemption he may 
be made to accoant for all loss and damage 
occasioned by his gross negligence in respect of 
bad cultivation and non-repair.^ 

3. Not liable for gradual decay, the effects of 
time." 

4. May pxdl down ruinous buildings and erect 
better ones, to prevent a forfeiture ; but he cannot 
alter the mortgaged premises.* 

5. May cut down and sell timber, where land 
is of insufficient security — not othermae.^ 

TABLE XIL— Rights and LiabiUtiea of Yearly Tenants. 

1. Not liable for permissive waste,^ 

2. Only answerable when injury happens to 
premises through voluntary negligence.^ 

8. Not liable for dilapidations.'' 

4. Not liable for inevitable accident. 

5. Not liable for accidental fire. 

6. Bound not to commit any waste.^ 

7. Must perform fair and reasonable repairs, 
such as putting in windows and doors that have 
been broken by them, so as to prevent waste and 
decay of the premises.^ 

8. Must keep premises wind and water-tight.^^ 
(Note. — This seems to be the extreme requirement 
according to the cases, but I would remark that 

> Wragg V. Denham, 2 T. and C, 117. 

s Rnasell v. Smithies, 1 Anst, 96. 

s Hardy v. Beevea, 4 Yes., 480. 

« Withrington v. Banks, SeL, c.c. 31— Farrant v. Lovel, 3 Atk., 723. 

s Raworth v. Johnson, 6 G. and P., 239. 

< Salop (Countess) v. Crompton Gro. Miz., 777, 784. 

1 Fergoson v. ^ 2 Esp., 690. 

s 1 Saund., 323, b.n. 7 ; Co. Lit., 67ar— >1 J. B. Moore, 100. 

* Fergoson ▼. , 2 Esp., 690— Russell v. Shenton, 3 Q. B., 449. 

>o Auworth V. Johnson, 6 Gar. and P., 239— Leech v. Thomas, 7 G. and Pa., 327. 
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it appears to be opposed to the custom of London, 
where the tenant always considers the landlord 
bound to do all repairs ; and within my experience 
in the North of England and London, I have never 
known a landlord succeed, where he has required 
a tenant to repair the roof.) 

9. Not liable for wear and tear, and the like.^ 

10. If farming premises, only bound to do fair 
and tenantable repairs, preventing only waste or 
decay of the premises, but not liable for sub- 
stantial repairs." 

11. Liable only to use farm in a husbandlike 
and tenantlike manner ; that is to say, according 
to the custom of the county in which the land is 
situate.^ 

TABLE XIIL— 'Rights and LiabHities of Tenants th Common, and Joint 

Tenants, 

1. Each tenant is liable for voluntary waste. 

2. None liable for permissive waste. 

3. Each tenant is bound to contribute towards 
the reparation of decay caused by time or other 
circumstances. 

4. Are liable to keep in tenantable repair where 
only life interest, or for a term of years. 

5. Not liable for waste. 

One joint tenant or tenant in common cannot maintain 
an action of trespass against another in respect of the 
exercise of any acts of ownership on the land by the latter, 
consistent with the right of the former/ 

Bat trespass lies by one tenant in common against 
another for destroying buildings, or for the occupation of 
a party-wall to the exclnsion of the other, but not for 
pidling it down for the purpose of rebuilding it.* 

1 TorriAQO v. ToxiDg, 6 Car. and P., 8— See Martin v. Glllham, 2 Nev. and P., 668. 

« Ferguson v. , 2 Esp., 690. 

» Horsfalljv. Matber, Holt, N. P. C, 7-Gibaon v. Wells, 1 B. and P., N.. R. 290— Harnett 
V. Maitlan<L 16 M. and W.. 264— Yellowly v. Gower, 11 Ex., 294. 

4 Martin v. Knollys, 8 T. R., 146— Cabitt v. Porter, 8 B. and C^ 257.^ 

* GresBwell v. Hedges. I H. and C, 421 : 31 L. J, Ex. 497 ; Stedman v. Smith, 8 K and B. 
1 ; 26 L. J. Q.B.» 314 ; Cobltt v. Porter, 8 B. and C, 267. 
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One tenant in eommoD cannot maintain an action 
on the cafie in the natore of waste, against anoth^ 
tenant in comnxm (haying poaeasion of the whole having 
a demise of the moiety frmn the fiist) for cutting down 
tzees ti pfr(^)er age and growth for h^ng cut ; for it is no 
hurt to tiie inhentance. If, howev^, the trees were not 
fit to be cut, he might maintain such actioa. One toiant 
in common cannot maintarn against another an action of 
trespass for cutting down in dae season and carrying away 
the whole prodnoe of the common pn^rty, Tiz^ a crop of 
hay. Bnt one tenant in common of a close is not entitled 
to dig and cany away the tnrf, as sndi act amoonts to a 
destruction o€ the psopoiy, and therefiore constitotes an 
ouster.^ 

(Note. — ^It is worth remembering that a tenant 
in common, or a joint tenant, cannot enforce a 
partition of an estate.) 

TABLE XIV^-Bights of Coparceners. 

1. No liability at all as to repairs or dilapi- 
dations.' 

The reason becanse any of them might at common law 
haye enforced a partition. 

This estate partakes of the natnre and properties both of a 
joint tenancy and of a tenancy in common, and is ^ the rarest 
kind of inheritance that is in the law " (Go. Litt. 164a). One 
cannot sue separately for her portion of rents accming to her 
and her fellows.* 

It will be seen from the forgoing Tables that those numbered 
nL, IV., v., VL, VIL, Vrn., Xn., and Xni. relate to those 
classes of tenancies which do not nsoally come nnder the snr- 
▼eyor's notice, while the Tables IX., X., and XL relate to those 
that are of almost daily occurrence. 



I WoodfUrt 'Lttodlord and Tenant,* 12ih ed, 583; Martin v. Knollys, 8 T. R^ 145 ; 
Jae&to T. Scrward, L. B^ 4 C. P., 328 ; Wilkinson v. Hogarth, 12 (j. B^ 837. 
> Hee 2 Inst,, 403 ; and Bac. Abr^ tit. ** Waste.*' 
* itecfaarms r. Harwood, 10 Bing., 526. 
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CHAPTER in. 

COVENANTS THEIB CONSTRUCTION AND ACCEPTED BfEANING 

BEPAIK FORTHWITH— KEEP AND LEAVE IN BEPAIB — HABIT- 
ABLE BEPAIB TENANT ABLE BEPAIB — AS TO PULLING DOWN 

AND BEBUILDING IF PBBMISES FALL DOWN GOOD AND 

TENANTABLE BEPAIB AND WEAB AND TEAB OLD BUILDINGS 

LIABILITY WHEBE NO LEASE EXISTS GOOD BEPAIB 

FABM BUILDINGB — HOUSEBOTE — FIBB INSUBANCB BBSAOH 

OF COVENANT — BEBUILDING — BOUNDABY WALLS — FENCE 

WALLS ^PABTY WALLS — THBBE MONTHS* NOTICE TO BEPAIB 

AND THE GENBBAL COVENANT AS TO COVENANT TO LEAVE 

PBEMISES IN BEPAIB — AFTEB LEASE EXPIBED— WHEBB BUBNT 
DOWN — ^WHEBE COVENANT TO B'^rAIB BY A FIXED DAY NEED 
NOT BE COMPLIED WITH — INSPECTION OF STATE OF PBEMISES 
WHEEE NO COVENANT POWEB AT COMMON LAW. 

HAYING given in a tabular form the exact liabilities of the 
dififerent parties, we next have to consider the meaning of 
the covenants and their construction by the authorities; and 
when we shall thus have cleared away the outworks, we will 
proceed to dilapidations (lay) and waste. To be well grounded 
in the subject, the following table must be studied and re- 
membered : — 

1. A covenant to repair forthwith does not mean 
by any specific time, but it is held such cove- 
nant must receive a reasonable construction.' 
(Note. — It must, however, be done with all reason- 
able celerity — Burgess v. Boetafeur, 7 M. and G., 
494, per Tindall, 0. J. It does not mean '* imme- 
diately " —Roberts V. Brett, 11 H. L., Oas. 337 ; 
34 L. J. Ch. 241. It is therefore a question for 
the jury to determine whether lessee has done 
what he reasonably ought in performance of it — 
Doe d. Pittman v. Sutton, 9 0. and P., 706.) 

> Davis y. Borrell, 17 L. T., 66, per JervU^ C. J. 
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2. Where the covenant in the lease of a dwell- 
ing house with the appurtenances, for a term of 
years, contains the covenant to keep and leave the 
house in repair, this is satisfied by keeping it in 
substantial repair, according to the nature of the 
building ; and with a view to determine the rela- 
tive sufficiency of the repair, the jury may be 
directed to inquire whether the house was new or 
old at the time of the demise/ 

3. Held, that *' habitable repair " and '' tenant- 
able repair " were about of equal value.* 

4. The covenant to repair does not permit the 
pulling down and rebuilding. If, however, pre- 
mises fall down, they must be rebuilt under this 
covenant." 

5. Important to remember when covenant is to 
keep the premises in good and tenantable repair, 
and to surrender them at the end of the term in 
like tenantable condition, reasonable wear and tear 
excepted. The meaning of this covenant is good 
tenantable repair, having regard to the state of 
the premises in point of age. The landlord is not 
to have, at the end of term, a new house at the 
tenant's expense.^ 

The general state and condition of the premises may be 
shown, but not matters of detail. 

6. '' The same nicety of repairs is not enacted 
for an old building as for a new one."^ 

7. Liability to repair attaches sometimes where 
no lease is in existence.® 

The'foUowing case I quote in confirmation : — ^An agree- 
ment for a lease of copyhold premises for a term of years 
to be granted as soon as a license could be obtained 
from the lord of the manor, and to contain a covenant for 

1 Gutterldge v. Munyard, 1 Mo. and Rob., 334— Stanley v. Towgood, 3 Bing., N.C. 4. 
8 Belcher v. M'lntosh, 2 M. and K., 186. 
» Jones V. Verney, WilUt, 169.j 

* Young V. Mantz, 6 Sc, 7277.— See also Burdett v. Withers, 7 A. and K, 136. 
» Mantz V. Gk)ring, 4 Bing., N. C. 451. 

• Ftetor V. Cater, 9 M. and W., 315. 
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proposed lessee to keep premises in repair daring term. 
Proposed lessee entered and occupied the premises for 
the term. Held, he was liable on the ooyenant to repair, 
though no lease had been made to him pontuant to the 
agreement, nor any license obtained from the lord for that 
purpose. 

8. Qood repair would appear to be equivalent 
to habitable repair/ 

The case is Cooke v. Gholmondeley, where it was held 
that the premises were not to be kept in as good repair 
as at the time of testator's death, and that good repair 
would not baye reference to that term, but that the 
premises must be kept in habitable repair. 

9. Farming buildings, — These words are held 
to include tihe farmhouse in the covenant to 
repair,* 

10. Where the covenant to repair provides for 
'' leaving or taking in and upon the demised pre- 
mises competent housebote," &c., '' without com- 
mitting any waste or spoil." The covenant to 
repair is absolute, and does not depend upon the 
lessee being able to find such competent and suf- 
ficient housebote.^ 

11. Where covenant in a farm lease '' well and 
substantially to repair, and keep in good sub- 
stantial repair, and so well and substantially 
repaired to yield up," &c. This covenant is con- 
strued to mean in as good a state of repair as 
when lease was granted ; and thus they must be 
inferred to have been in a tenantable state/ 

12. Fire. — The general covenant to repair, and 
leave in repair at the end of the term, necessitates 
rebuilding the premises in the case of their de- 
struction by accidental fire, lightning, or tem- 
pest.* 



1 Cooke y. Caiolinondeley, 4 Drew, 326. 
a White v. Wakley, 26 Beav., 17. 

3 Bristol (Dean, &c.) v. Jones, 28 L. J. Q. B., 201 ; 1 £. and E. 484. 
* Brown y. Trmnper, 26!Beav. 11. 

» Chesterfield (Earl) v. Bolton (Duke), Com. B. 267— Poole y. Archer, Skin., 210— Bullock 
y. Dommitt, 6 T. R., 660. 
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It is well here to remark, that though a lease contaiDS 
a covenant to insure the covenant for a specific sum, if 
the premises are burnt down the liability on the covenant 
to repair is not limited to the amount of the sum for which 
the premises are insured. I would repeat that lessor or 
his assignee cannot be required to rebuild even though be 
may liave voluntarily insured the premises and received 
the monev, or restrained from suing for his rent till they 
are rebuilt.* 

13. It is a breach of the covenant to keep in 
repair, to break a doorway through the wall of a 
demised house into an adjoining house, and keep- 
ing it open is a continuing breach.^ 

14. It is not a breach, however, to enlarge 
windows, to open external doors, and to take down 
partitions.' 

15. It is a breach of the covenant to pull down 
and rebuild a house in a different fashion, even 
though the new one may be more valuable than 
the old.* 

It has been held that converting a brewhouse into tene- 
ments of greater value is waste — and also that converting 
two rooms into one is waste, ^ 

16. Boundary Walls, — These are included in 
the general covenant to repair external parts of 
the demised premises.^ 

17. Fence Walls. — Where covenant " to repair, 
uphold, support, sustain, and maintain the brick 
walls to the demised premises belonging.*' Held, 
that this covenant is broken, where a brick fence 
wall, which divided the court-yard at the front of 
the house from another yard at the side of the 
house, is pulled down.' 



1 Digby y. Atkinson. 4 Camp., 276— Leeds v. Cheetham, 1 Sim., 146. 

t Doe V. Jackson, 2 Stark, 293. 

8 Doe d. Ddton v. Jones, 1 Nev. and M., 6 ; 4 B. and Ad., 126. 

4 Gange v. Lockwood, 2 F. and F., 116, WiU t, J.— See Borgnls v. Edwards, 2 F. and F., 
Ill ; 2 Boll. Abr., 816, pi. 17. 

» Cole V. Qreen, 1 Lev., 311— London (City) v. Qreyme, Cro. Jac., 181 ; Co. Lit., 63, a.n. 3. 

« Greene v. Eales, 1 G. and D., 468 ; 2 Q. B., 226. 

7 Doe d. Wetberell v. Bird, 6 Car. and P., 196 ; S. C, 2 Nev. and M., 286— See London, 
(Corp.) T. Yeoables, 6 C. and P. 196 n. 
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18. Party TFoZfe.— The general covenant to re- 
pair does not affect these walls where the premises 
are leased at a rack rent ; as the Metropolitan 
Buildings Acts relieve such lessees, and place 
the liability on the lessors.^ 

19. Three Months* Notice to Bepair, — It is some- 
times considered that no action of ejectment can 
be brought without this notice, but surveyors 
should remember that in nearly all leases there 
are two distinct covenants —one, to repair on 
receiving a certain notice ; the other, to repair 
generally ; and the action on the latter may be 
brought at any time without notice, and it is no 
answer to such action to say that no notice has 
been given.« 

I should mention if, however, these two covenants form 
one sentence, which they would do when they directly 
follow each other, and that the sentence is not complete 
without including both covenants, that then notice must 
be given before bringing action, as it is held that it is 
only one covenant. 

20. The covenant to repair and keep in repair 
during the term, &c., and the covenant to leave 
premises in repair at the end of the term, are 
separate and distinct covenants, therefore notice 
is not necessary to sustain an action for non- 
repair at the end of the term.^ 

21. After Lease Expired. — It must be re- 
membered that the liability continues under the 
covenants where tenaucy continues, and no fresh 
agreement or lease is entered into.^ 

It has been bsld that in such cases of holding over, 
where premises burnt down, bound to rebuild as if the 
lease had not expired. 



1 7 and 8 Vic, c 84. 

« Uorsfall V. Testar, 1 Moore, 89 ; 1 Taunt., 385 — Wood v. Day, 1 Moore, 389 ; 1 Taunt., 
746--Eoe d. Goatly v. Paine, 2 Campb., 520— See Doe d. Morecraft v. Meux, 4 B. and C, 
606 ; 7 D. and R., 98 ; 1 Car. and P., 346— Baylis v. Le Gros., 4 C. B. N. S., 537. 

» Woodf., 466— Luxmore v. Robson, 1 B. and A I., 584. 

* Digby V. Atkinson, 4 ;Campb., 276— See Johnson v. St. Peter's, Hereford CCtv^wcVv- 
waxdens), 4 Ad. and £., 520. 
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22. CoYenant by a fixed day to repair, would 
not, it appears, be broken, if there were anything 
of importance (as a plague in a house) to prevent 
the repairs being completed, but they must be 
done within a reasonable time afterwards.' 

23. There is usually a covenant in leases, 
authorising lessor's sending his surveyor, &c., to 
inspect state of the premises, and take an account 
of wants of reparation. In Woodfedl's ** Land- 
lord and Tenant,'' 12th edition, p. 617, it is 
laid down : '' A landlord has no legal right during 
the term to enter upon the demised premises to 
view the state and condition thereof, or the 
dilapidations, wants of repair, mode of cultiva- 
tion, &0., except in pursuance of some power or 
authority in that b^alf contained in Uie lease 
or agreement, or the written or oral leave of 
the tenant For any such unauthorised entry he 
would be liable to an action of trespass at the 
suit of the tenant." 

I think the foregoing explanations will be sufficient to enable 
the reader to understand the value of the various covenants. I 
therefore propose to consider next Dilapidations and Waste : 
what they are, and how they are practically to be dealt with. 



1 Qriffith'8 case, Moore, 69 ; Shep. Touch., 174 ; Main's case, 5 Rep., 21. 
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CHAPTER IV. 

BXFLANATOBY OF WHAT ABB IMPBOPBBLY OLAIMED AS DILAPIDA- 
TIONS — DBAINA6E — OHIMNETS — TBS ADS OF STAIBS — WALLS 

SLIGHTLY OUT OF THE UPBIQHT BBFEBBSD TO UMPIBE — AS 

TO BAJEING OUT AND POINTma JOINTS OF BBIOEWOBE DIF- 

FEBENOB BETWEEN DILAPIDATIONS AND MAKING PBEMISES FIT 

FOB A NEW TENANT EXPLAINED MABBLE OHIMNEY-PIEOES — 

OmPPED EDGES POSITION OF BOLTS NOT BELBYANT UNLESS 

IT CAN BE SHOWN THEY ABB IN DIFFEBENT POSITION TO WHEN 
HOUSE LEASED OB BUILT — ^USE AND MISUSE OF LENGTHY SCHE- 
DULES — MINUTE DEFEOTS COVENANT TO PAINT ONCE IN A 

OEBTAIN NUMBEB OF YBABS — IMPBOPEB DEFINITION OF THB 
LIABILITY — GBEAT DIFFEBENCE IN ESTIMATING VALUED-CASE 
MENTIONED — ^NO BEASON CAN BE SHOWN EXCEPT WANT OF 
KNOWLEDGE FOB THIS BE8ULT — COMPABISON MADE BETWEEN 
BUHiDEBS SENDING TENDEBS FOB EBECTING BUILDINGS AND 
SUBVEY0B8 MAKING ESTIMATES OF DILAPIDATIONS — SHOWING 
THEBB ABE MANY MOBB CAUSES WHICH MAY BESULT IN 

GBEAT DIFFEBENCES WITH BUILDEBS THAN SUBVEVOBS 

GBBAT VABIETY OF WOBK THAT ABCHITECTS AND SUBVEYOBS 
HAVE TO DO — DILAPIDATIONS — BACON*S DEFINITION — GBADY's 
DEFINITION — DEFINITION AS USED IN GENEBAL PBACTIGE FBOM 
THE BEPOBT OF THB BOYAL INSTITUTE OF BBITISH ABCHITECTS 
— ^DAVID GIBBONS'S DEFINITION — WASTE, FIVE KINDS — DEFINI- 
TION GIVEN FBOM WEBSTEB — FBOM '' LBS TEBM DBS LA LEY*' 

FBOM BLACKSTONE FROM GBADY — FROM CBUISb's DIGEST 

^AND FBOM GIBBONS. 

WHO that has a large practice has not been often surprised 
at the dicta as to what are dilapidations I 
In my own experience I remember a few startling require- 
ments. On one occasion, at the determination of a lease, a claim 
was made to take up and inspect all the drainage, cleansing 
same if requisite, although there was not the slightest indication 
of anything being the matter with it ; and notwithstanding that 
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eyerything appeared perfect, it was contended the lessor could 
insist, at the expense of the lessee, that all the works should be 
laid bare and made good thereafter, and even if found perfect, 
that would make no difiference in the question as to the cost 
flailing on the lessee I A similar requirement as to chimneys, I 
may mention, obtains, or is at least demanded, on the London 
estates of a noble duke, and at the end of term a sum of money 
is asked to cover the cost of sweeping all the chimneys, although 
it can be shown they have been swept within a reasonable time ; 
still the claim is insisted on. This is a very small item, but 
serves to illustrate what wrong ideas are in vogue as to what is 
a dilapidation. Another instance where the treads of a stair- 
case were so worn that new nosings were required, it was insisted 
that new nosings would not satisfy the liability, but that new 
treads must be provided. Again, on another occasion, where the 
treads were slightly worn only (this case refers to weekly houses, 
where carpets are the exception), the lessor's surveyor tried to 
maintain that he was entitled to have new treads. Next, as to 
walls being slightly out of the upright. I had to refer the 
matter to an umpire in one case, even though it was admitted 
by my co-arbitrator there had been no neglect of the fabric, and 
that consequently the slight bulge of the side wall (which was 
of great length and height, and formed the wall of the return 
street) was not caused by any neglect on the part of the lessee ; 
still I was required to pay a sum to cover the pulling down and 
rebuilding. I resisted, and the result, of course, was in my 
flavour. Speaking of walls, I am reminded of another require- 
ment often insisted on — namely, to ^' rake out and repoint brick- 
work of front and back walls," notwithstanding that there may 
not be any open joints, and the work may be quite sound ; and 
sometimes I have been told, '* Well, but the brickwork has not 
been pointed for some time, and looks dingy ; " a reply which 
aptly showed how totally unacquainted the speaker was with the 
rudiments of the laws of dilapidations. Again, when you are 
trying to make a money settlement is it not sometimes advanced, 
" Well, but my client must spend a great deal more than that 
before the house will be fit to let " ? as though dilapidations were 
synonymous with putting premises in good order, fit for a new 
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tenant. With regard to marble chimney-pieces of an expensive 
character, a claim has been onsaccessfolly made for the value 
of a new one, where the existing one was damaged only at the 
edges, or chipped. Yet again, I remember a case in which the 
particulars of the dilapidations were delivered in an action, and 
contained the following reference to the fastenings of doors : — 
" These bolts are quite ineffectual to secure the doors. If 
fjEistened they could be easily forced open, and being high up 
they are not easily used ; '' and in another part, in reference to 
other fEistenings which were out of reach of "any person of 
ordinary height, being 6 ft. 9 in. from the floor." See how wrong 
the description, even assuming the surveyor right. Clearly the 
height of a bolt from the floor could be no dilapidation, unless 
it could be shown that the bolt was found in a different position 
to that in which it was originally placed at the granting of the 
lease. Now to continue the assumption of accuracy on the part 
of the surveyor who took the items referred to, his language 
should have been, reinstate the holt in former position^ or words 
to that effect ; for it is monstrous to assume that if in an original 
construction a builder put a bolt where it cannot be easily used, 
that such can be dilapidation. It cannot ; while it would be a 
dilapidation to remove a bolt from its old position. Of course 
such points are very trivial, and the majority of surveyors would 
have great contempt for those who use such trivialities to moell 
their particulars of dilapidations : still, I must remind them 
that a lengthy document does influence lay judges and juries, 
for I recollect once hearing a juryman say, ** Well, if it takes 
all that quantity of paper to explain the breaches, there canH 
(sic) be no (sic) question, there's no defence ;" and I never shall 
forget the laboured efforts of counsel to explain that, though of 
such a length, many of the items were not dilapidations at all, 
and others were really most minute repairs. No doubt most of 
my readers can recall similar instances, where, in resisting unjust 
proceedings, they have been met by most minute and at the 
same time most technically accurate schedules. Where, for 
example, small scratches on painted back doors (by a dog possibly) 
are entered, ^ touch up the damaged paintwork of back door, top 
grain and revamish," a rather formidable paragraph, because a 
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pet dog was kept longer ont tban he liked. Among my very 
early recollections is one firmly fixed in my memory of a dispute 
between two surveyors, one certainly well-known and respected, 
when an item in the schedule of dilapidations in respect to the 
drawing-room was *' provide and lay a new front marble hearth 
in lien of present broken one." Well I confess I could not see 
the defect with my pupil eyes (no pun intended, I assure you), 
but it was in those now far-ofi^, never-at-the-time appreciated 
days when I was in my pupilage; and yet I am sometimes 
tempted to be angry at people always speaking in adulation of 
things and days past, because no doubt all past times and events 
are only good and pleasant because we now understand them as 
some ten years hence we shall understand the events of Uhday^ 
while to-day we are fretting and fuming and believing all human 
nature unappreciative and selfish — then (ten years hence), when 
old age creeps on us, perchance we shall talk of the pleasures 
of ten years since ; of the delight of conquering difficulties ; of 
having no weak sight, no incapacitated limbs to hinder us in the 
great fight of progress; no worrying complaint (chronic, no 
doubt) which always checks us when we are most anxious to do 
good work. But I must not digress ; I only thought that such 
reminiscences as these make us more contented, and such as lead 
to this result are much needed in this day. Well, to continue 
this early experience, even the surveyor who had to support his 
claim could not at first find the flaw, but pointed out a vein in 
the marble. This being shown to him not to be a crack, on a 
second examination he discovered the crack, when the other 
surveyor replied, *'Do you insist on that? You must have 
taken the dilapidations with a magnifying-glass." The result 
may be imagined : a reference to an umpire. One last case I 
would mention. There is usually the covenant to paint at a fixed 
period. Well, will it be believed — in an arbitration a surveyor 
stated that year by year the liability accrued ? Thus, suppose 
the covenant be *' paint once in seven years," that at the end of 
the first year after the painting had been well and properly 
done one seventh of the coat of the painting of the entire house has 
become due, and was a dilapidation, and when pressed by counsel 
with the proper question, '* How, sir, then, can this dilapidation 
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be avoided?" he replied he did not know, bnt still held 
that it was an accruing dilapidation. iSo peculiar a dilapidation 
necessarily astonished the skilled witnesses present, and we all 
listened eagerly to the reply to the next question, <* Would in 
yonr opinion, then, the dilapidation be met by painting properly 
one-fleventh of the house each year ? " While the witness seemed 
at a loss for a reply, and somewhat, I think, or at least hope, 
awakening to the absurdity of his proposition, the umpire 
decided the question was unnecessary, ^' as it clearly meant that 
the entire house should be painted once in seven years," and he 
therefore hdd '* it would not satisfy the covenant to paint parts 
at different times, but the house must \)q painted throughout once 
in the time stated in the lease." Therefore we lost the explana- 
tion we longed for. It still remains a mystery how any one 
could ooDoeive the idea that a liability which only arose at a 
fixed period could be divided, so as to arise a portion yearly 
without the person responsible having the slightest power of 
satisfying it, or preventing his being deprived of the property. 
I might continue ad infinitum, but surely I have given enough 
instances, without multiplying them, to show how often we have 
to meet those gentlemen whose ideas of dilapidation and waste 
are, shall we say, peculiar (though the foregoing observations, 
while they illustrate the want of information on the subject, 
should also be read as useful hints of those false claims which 
are to be avoided). I believe we can remedy this by making 
these pages the means of circulating far and wide, in a concise 
form, an explanation of what really dilapidations are. We shall 
thus make more certain the opinions as to what they consist o^ 
and confirm the proper and fixed fundamental principles to 
guide the profession in their decision. That such is not the 
case at present, if these few remarks are not sufficient to prove, 
I will cite a case where an old friend of mine (a well-known 
surveyor) had (as trustee) a number of cottages, the lease of 
which expired, when a claim was made for between six and 
seven hundred pounds for dilapidations. In alarm he went to 
survey the premises, and carefully made his estimate, amounting 
to less than one hundred pounds. There being no chance of 
settlement, an action followed, and the matter was referiod. m 
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court to one of our leading suiyejors, whose award amounted to 
within £20 of my friend's estimate. Imagine, reader, the dif- 
ference I Why builders' variations in tendering are most limited 
compared to this. Where have you seen one tender seven times 
larger than the lowest ? And yet the builder should be much 
more liable to err than the surveyor. The builder does not 
know the architect ; is afraid he may not get from this parti- 
cular architect his certificates fairly ; thinks the drawings are 
more elaborate in the hurry of tendering than they are (perhaps 
because they are more fully shown by detailed drawings than 
he is accustomed to) ^ has, perhaps, plenty of work to do, and 
therefore all his plant employed, and will have to hire plant for 
the job should his tender be accepted ; will have to employ a 
new foreman, with the chance that he may not be so energetic 
as he ought to be. Now, the competing builder whose tender is 
lowest may have these points in his favour, and they may some- 
what explain the difference between his tender and the others. 
He knows his architect to be a just while painstaking man ; that 
he shows every minutisB in his drawings, is prolix (or very full 
is a prettier way of expressing it) in his specification, and that 
he has a great objection to any builder losing money by his 
contract through the slightest chance of misunderstanding all the 
details he requires executed. All honour to such a man ! though 
I have only sketched the characteristics of, I firmly believe, the 
great majority of my profession. Well, can you wonder, although 
you see sometimes the tenders published in our journals with as 
many as three or four notes of exclamation after the lowest 
tender — can you wonder, I say, at the large differences which 
have so many and such varied causes to produce them? But where 
there can be no reason for difference — where none of the causes 
exist which much explain the great differences in the tenders of 
builders, how are we to explain the enormous differences that 
are daily thrust before our notice in the value of dilapidations 
and waste ? I conceive we can only do so on the assumption I 
have already advanced, which is, that there is an utter want of 
realisation in the minds of surveyors of the fundamental bases 
which must guide all decisions as to what are dilapidations, and 
how the quantum is to be arrived at. If I were to ask the 
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question, " Define what are dilapidations ?" many wonld reply : 
'^ Of conrse I know — ^ha, ha, of conrse— ha, ha, dilapidations are 
dilapidations — waste, you know — that sort of thing." Pray 
understand I am not in the least speaking disparagingly of our 
profession ; but as I have before remarked, we have such varied 
work to do — to-day a prison ; next a mansion in the country, 
with all its difficulties of drainage and water supply, and that, 
with half the money to expend, it must be more striking and 
showy than Lord So-and-so's ; next schools, money again limited, 
subscriptions not coming in so freely as expected, and our plans 
must be so made as to pass the stringent requirements of the 
great authorities. Next, perhaps, designs in competition for 
baths and wash-houses are required. Then a public-house, 
which must have excessive show at limited cost. Then a survey 
for buying and afterwards laying out land for building purposes. 
Then, perhaps, an elaborate design for a reredos. But why 
continue ? I only desire to show that the extended and varied 
requirements of our profession will certainly excuse any slight 
want of knowledge in its professors, unless they devote them- 
selves with painful earnestness to conquer. 

But I must keep close to my subject, and first let me give the 
definitions of Dilapidations, then of the different kinds of Waste. 

First, then, I think Bacon's definition good. It is " the com- 
mitting of any spoil or destruction in houses, land, &c., by tenants 
to the damage of the heir, or of him in reversion or remainder." ^ 

Next, the best legal definition, I find in Grady's work, and is 
as follows : — '^ Dilapidations or waste may be defined to be the 
act or default of the party having a usjfructuary interest in the 
lands or tenements of another, by wmch the property of that 
other is injured or deteriorated." * 

Good as the above definition is, I confess I prefer, for our 
practical guidance, that given by our Institute of Architects in 



1 8 Bac. Abr., tit "Waste," 3Y9, Yth ed. 
s Grady, book iii. ch. 1, 2nd edit. 
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their report.^ They say " they are of opinion that dilapidations 
are, in nsnal practice, considered to be those defects which have 
arisen from neglect or misuse, and not to extend to snch as only 
indicate age, so long as the efficiency of the past still remains. 
But if the effects of nse or age have proceeded so far as to 
destroy the past, or its efficiency in the stmctnre, this argues 
neglect or misuse ; it being the presxmiption that at the com- 
mencement of his term the tenant was satisfied that every part 
was sufficiently strong to last to its close." 

The foil meaning of this term is so important that I am 
tempted to give the definition of that old authority David 
Oibbons, who in his work, '^ A Treatise on the Law of Dilapi- 
dation and Nuisances," 2nd edition, 1849, thus describes it : — 
^ Dilapidations, or rather waste, may be defined as the act or 
default of one party having a right to use a tenement to the 
injury of another having a right to the same tenement." 

Let us next take the definition of wastk. Probably Webster's 
dictionary gives a more easily understood meaning than the 
writers on the subject. " In Law, spoil, destruction, or injury 
done to houses, woods, fences, lands, &c., by a tenant for life or 
for years, to the prejudice of the heir, or of him in reversion or 
remainder." 

Li " Les Term des la Ley," tit. " Waste," it is said ** Waste is 
when tenant for term of years, tenant for life, tenant for term 
of another's life, tenant in dower, tenant by the courtesy, or 
guardian in chivalry, doth make waste or destruction on the 
lands, that is to say, pulls down the house, or cuts down timber, 
or suffers the house willingly to fall, or digs the ground." 

Blackstone, in defining it (2 Com. 281), says : — " Waste is 
spoil or destruction in houses, gardens, or trees, or other cor- 
poreal hereditaments, to the disherison of him that hath the 
remainder or reversion in fee simple or fee tail." 

1 Report of Select Committee on Dilapidations, 1844. 
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Next, Grady, in his work on the snhject, says that '* when- 
ever there is a particular or limited estate in lands or tenements 
which must, after the determination of sach estate, devolye npon 
another, any defect in their condition is properly dilapidation, 
and the act of permitting or committing such defect is called 
waste." ^ 

An ahle definition is also given in Cruise's Digest, where it is 
said that ''although tenants for life are entitled to reasonahle 
estovers, yet they are prohibited from destroying those things 
which are not included in the temporary profits of the land, 
because that would tend to the permanent and lasting loss of 
ihe person entitled to the inheritance. This destruction is 
called waste." 

There are three species of waste — ^permissive, voluntary, and 
malicious. 

Gibbons divides permissive waste into five sorts, thus — 

1st. — The neglect to repair the necessary effects 
of time and use. 

2nd. — ^The neglect to repair the consequences 
of inevitable accident. 

3rd. — The neglect to rex>air the external or 
internal coverings of a building. 

4th. — The omission to protect the fabric of the 
building from the consequences of dilapidations 
in the coverings. 

6th. — The omission to prevent the wrongful 
act of a stranger. 

Grady speaks of several kinds of waste, but only in his defini- 
tion mentions two— namely, voluntary and permissive. Volun- 
tary waste he defines as acts of commission ; permissive waste 
as acts of omission. 



1 Grady, 2Dd ed., book^iii. ch. 1. 
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It will be of little value to follow the nicety of distinctioii, as 
the penalty, no matter under which class they may be placed, is 
the same ; still it may be well to remember that permissiYe waste 
consists in the neglect to supply those dilapidations which are 
the necessary effects of time and nse, or those which are merely 
occasional or accidental. 

SaiTering honses to be uncovered, whereby the rafters or other timbers 
become rotten, may be mentioned as an example of this class of waste ; 
but the authorities give it that the hare suffering them to be uncovered, 
without rotting the timber, is not waste; so, if a house be uncovered when 
the tenant cometh in, it is no waste in the tenant to suffer the same to 
ikll down. 

Voluntary waste consists in altering a tenement It is no 
defence to say that such alteration increases the Talue of the 
property, and for this reason says Gibbons : — 

That the act of alteration exceeds the right of use, and infringes on the 
right of the grantor, which is to have the tenement in the same condition 
as when granted, as near as can be ; and although the alteration may 
increase the merchantable value, it may not be an improvement in the 
eves of the grantor, or may impoiie upon him an additional charge to keep 
tne tenement in good condition. 

It has been held to be waste to sow land with any pernicious 
crop.* 

A lessee liable for waste is liable by whomsoever it is done, 
for he had the power to withstand it.* 

Having, then, fully defined dilapidations and waste, and what 
ihey are, I will next consider how they are practically to he dealt 
with. 



1 Pratt ▼. Brett, 2 Madd., 62. 

2 Greene v. Cole, 2 Wms. Saund., 259 b. (n). 
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CHAPTER V. 

method of taking dilapidations and waste — impobtanoe of 
faib wear and tear limited — the aot of parliament 
8th and 9th yio., o. 124, mentioned where the ooyenants 

are abbreviated — what they mean given " in extenso " 

advantage pointed out that would aoorue from the usb 
of this aot — its rare use illustrated — proper repairing 

covenants — woodpall*s the select committee appointed 

by the rotal institute of british architects result 

of investigation usual covenant — at what periods 

inside and outside painting are usually fixed the 

consideration of quantity of dilapidations having 
regard to usual covenants — outside of premises — 
sections 1 to 10 inclusive — ^inside of premises — sections 
11 and 12 — roof — chimneys, ridges, hips, and valleys — 

gutters coping — tiling a»d slating — trap-door one 

story considered — sashes and frames — sash-lines — glass 
fasteners— cills and other parts injured for want of 
paint — pointing round frames — beads — shutters — archi- 
traves ceilings — ^walls — mantelpieces — hearths — cor- 
nices skirtings — split panels damaged mouldings — 

structural amendments — painting and graining fortify 

opinion — landing staircase — handrail and balusters — 

housings — windows on landings — cupboards — nosings to 
stairs — stone steps, case mentioned to illustrate — base- 
ment — cellarage — pantries — larders — decayed joists — 
vaulting — paving in yards. 

THE surveyor will first inspect the front of the premises of 
which he is required to take the dilapidations ; next in 
order are the roof, chimneys, and party walls ; then the top 
floor in the house ; next, the staircase from that floor to the 
floor beneath, thus taking floor after floor until he reaches the 
basement, or the floor in which the kitchen, &c., are situate. 
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Having inspected these, and made memoranda of all the re- 
quirements, next he will take the dilapidations of back-front, 
then the back-yard, and, lastly, out-buildings. It is most 
important always to take the items in the same order, because, 
in giving evidence, one can also find out where the item appears ; 
and therefore, in taking the list, if a room cannot be seen from 
any reason (such as tenant being out or ill), it will be found a 
good plan to leave a space, so that when the dilapidations can 
be taken they may appear in regular order in the schedule : if 
this be not done, it will be well to make a reference to the 
place where the items may be found. The above is the usual 
order, and should be strictly adhered to. I will now proceed to 
point out the most usual dilapidations; but my reader must 
remember that they will vary in every house, and that, therefore, 
he must use most scrupulous care, or he will unintentionally 
injure his client's interest. He should remember that, in the 
result, it is not of much consequence to his client whether he is 
injured by a want of knowledge on the part of his surveyor, by 
his carelessness, or by his dishonesty. It therefore behoves 
every one to try and thoroughly understand, and be master of, 
his profession, so that his client may not suffer by the former 
of these causes ; he can always then be certain whether or not 
he is doing his duty. 

Knowing the order in which the dilapidations are to be taken, 
and having book, pencil, 2-ft. rule, and a copy of the covenants 
to repair and to yield up with him, the surveyor will do well to 
read most carefully the covenants, as they vary very much in 
stringency. To give one example: I remember a lease at a 
very small ground-rent, for a term of 80 years, in which the 
repairing covenant was limited by the words " fair wear and 
tear excepted," and it was contended that such a covenant gave 
the lessor no right to require any reparation except waste. 
This is not so ; but I mention the case to show ^ how necessary 
it is carefully to study the covenants. Perhaps it will be well 
here to give the usual wording of the covenants. First, I 
think I should mention what is not generally known, but which 
may somewhat trouble the surveyor. A lease may be made 
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imder an Act of Parliament, the 8th and 9th Yio., c. 124, which, 
if it uses certain expressions, means more than expressed, as 
thus written : — 

And to repair : — 

Means, and must be so oonstbued, " and also 
will, during the said term, well and sufficiently 
repair, maintain, pave, empty, cleanse, amend, 
and keep the said demised premises, with the 
appurtenances, in good and substantial repair, to- 
gether with all chimney-pieces, windows, doors, 
fastenings, water-closets, cisterns, partitions, fixed 
presses, shelves, pipes, pumps, poles, rails, locks 
and keys, and all other fixtures and things which, 
at any time during the said term shall be erected 
and made, when, where, and so often as need 
shall be." 

Again : And to paint outside every year : — 

" And also that the said lessee, his executors, 

administrators, and assigns, will, in every 

year in the said term, paint all the outside wood- 
work and ironwork belonging to the said premises 
with two coats of proper oil colours, in a work- 
manlike manner." 

And again : And to paint and paper inside every year : — 

" And also that the said lessee, his executors, 

administrators, and assigns, will, in every 

year, paint the inside wood, iron, and other works 
now or usually painted, with two coats of proper 
oil colours in a workmanlike manner ; and also 
re-paper, with paper of a quality as at present, 
such parts of the premises as are now papered ; 
and also wash, stop, whiten, or colour such parts 
of the said premises as are now plastered." 

Bemember, in the deed it must be expressed that it is made in 
pursuance of this Act. I only recollect one instance of having 
to value dilapidations under a lease made in this form. I men- 

D 2 
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tion it, however, because, now that solicitors can arrange iheir 
costs by the recent Act of Parliament upon a different basis to 
the old system, it is probable it may be generally adopted ; it 
conld hardly be expected that when everyihing was paid simply 
by its length, that the legal profession wonld eagerly adopt an 
Act which lessened their profits. It wonld be a great boon, 
however, should this Act become general, as it wonld give 
uniformity of covenants, and thus help to make dilapidations a 
more known quantity. We must, however, deal with things as 
they are. 

Woodfall considers the following to be the proper repairing 
covenant in a lease : — 

^ And also will during the said term keep the said demised 
premises, and all fixtures and additions thereto, in good and 

substantial repair and condition. And also will in every 

year of the said term paint all the outside woodwork and iron- 
work belonging to the said premises with two coats of proper 
oil colours in a workmanlike manner. And also will in 

every year of the said term paint the inside wood, iron, 

and other works now or usually painted with two coats of 
proper oil colours in a workmanlike manner ; and also wash, 
stop, whiten, or colour, such parts of the said premises as are 
now plastered ; " and the covenant to leave or surrender at end 
of term is thus defined : '' And fubther, that the said lessee, 
his executors, administrators, or assigns, will, at the expiration 
or other sooner determination of the said term, peaceably sur- 
render and yield up unto the said lessor, his heirs or executors, 
administrators or assigns, the said premises hereby demised, 
with the appurtenances, together with all buildings, erections, 
and fixtures, now or hereafter to be built or erected thereon, in 
good and substantial repair and condition in all respects." ^ 

The Select Committee on Dilapidations appointed by the 
Royal Institute of British Architects, in their Eeport stipulate 
nearly the same covenants as the foregoing. They state that 
thoy had invited Her Majesty's Commissioners of Woods, 



» Woodfall, 12th ed. App. B, sec. 14. 
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Forests, and Land Beyenues, the Corporation of the City of 
London, many of the principal chartered companies of London, 
and other corporate bodies, and the agents of several noblemen 
and other owners of large estates, to send them copies of the 
covenants usually required by them, in their respective leases, 
to be entered into by the lessees in respect of repairing, re- 
building, and surrendering the erections and premises leased 
therein ; and having compared them they then proceed to give 
the forms which they consider contain the covenants most 
usually adopted. They are as follows : — 

And also that the said , his executors, adminis- 

trators, and assigns, shall and will, at his and their own proper costs and 
charges, well and sufficiently repair, uphold, support, sustain, maintain, 
slate, tile, glaze, lead, paint, pave, purge, scour, cleanse, empty, amend, 
and keep the said messuage or tenement, and all and every other the 
erections and buildings now erected and built, or that shall or may be 
erected and built, on the said piece or parcel of ground hereby demised 
during all the said term bereby granted — and all pavements, walls, party- 
walls, fences, pipes, gutters, water-courses, privies, sinks, drains, cesspools, 
sewers, and appurtenances belonging, or that shall or may be made or 
belong to the said premises, or any part thf^reof, in, by, and with all 
needful and necessary reparations and amendments whatsoever, wlien and 
as often as need or occasion shall require during ail the said term hereby 
granted. 

And also shall and will once at least in every three years of the said 
term hereby granted, in a good and workmanlike manner, paint or cause 
to be painted aJl the outside wood and ironwork of the said messuage or 
tenement, coach-house, stable, and premises hereby demised, and all other 
parts of the outside thereof heretofore painted, with two coats of good oil 
and lead-colour at the least. And shsdl and will in like manner paint or 
cause to be painted all the inside wood and ironwork of the said messuage 
or tenement, coach-house, stable, and premises hereby demised, and all 
other parts of tiie inside thereof heretofore pednted, once in every seven 
years of the said term.^ 

They will be found to agree almost entirely with " Woodfall," 

except that where he mentions years for outside and inside 

painting, the result of their investigation led them to fix the 
external painting as every three years, and internally every 
Beven years. There can be no question as to their accuracy in 
thus fixing the periods for painting. The very large majority 
of leases are so drawn. 



i Report, p. 13. 
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We will, then, consider dilapidations with reference to the 
usual covenants as thus explained ; the surveyor will, of course, 
take care to note any especial matter which may arise out of ex- 
ceptional covenants. He commences thus : — 

Front of House, — 1st. — ^Look particularly to see 
if any open joints of stone parapets, and if brick 
flat, and brick on edge coping and tile creasing. 

Because, if pointiDg is required, the walls are being per- 
manently injured. 

2nd. — See if any open joint in brickwork of 
main walls, and note what sort of pointing, 
whether struck joint, or tuck and pat pointing, of 
what kind. 

The object of taking this note is that you may be sure, 
on a future inepection, if the joints of the walls have been 
raked out and re-pointed, tliat it is done in the same 
manner as when you first saw the premises. 

3rd. — The reveals, if cement, see whether they 
are sound or cracked ; and if painted, the state of 
the paint thereon. 

4th. — Sashes and frames, note the general ap- 
pearance. 

These will be again inspected when you are taking the 
inside items. 

5th. Front entrance door and frame, other 
doors, fanlights, wood cills. 

6th. — Fencing, gates, area walls and areas. 

7th. — Stone steps, stone landings, copings, &c., 
brick and stone paving ; remember that cracked 
and broken bricks and cracked and broken stones 
ai'e dilapidations. 

It is well here to mention that it is no answer to say 
that broken bricks and stones, if cemented up, may still 
carry off the water ; it is clear that the breakage of stone 
or bricks is not the effect of time, and therefore has re- 
quired the active agent force to injure it, consequently it 
must be a dilapidation. A settlement might produce it, 
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it may be adyanoed ; but then this proposition is met by 
the rejoinder, "Well, but how did the settlement occur ?*• 
Through negligence of the fabric by the lessee most likely. 
Still, if this be so or not, the almost invarLtble custom is 
that broken stones are dilapidations, and I think most 
justly ; what is demised sliould be returned entire, and no 
ooe can say that broken payement is so pleasant to walk 
on or in appearance as that which is sound. 

8th. — Gravel walks, see that they are fairly 
kept free from grass, &c. 

9th. — Grarden and grounds, fields, pasture and 
arable. 

These dilapidations are more difficult to the London 
suryeyor, because they less frequently come under his 
notica I haye shown by the authorities that no difficulty 
exists in taking the covenants in town leases and agricul- 
tural leases as to the houses and buildings ; but in assess- 
ing the land, where the covenant is in the usual form, 
** and shall in all respects farm in a husbandlike manner, 
according to the custom of the county in which the land 
is situate ; ** and where no covenant exists, as in the case 
of a yearly tenancy, recollect the law implies the existence 
of this covenant. Well, the surveyor, by inquiry, must 
find out what is the custom of the county ; and a warning 
here may advantage him. The custom of the county 
cannot be inferred from the custom of one estate, no matter 
what extent that estate may be. The most limited inter- 
pretation I think that can be found of good husbandry is 
that DO two crops of what is called white gratten shall 
directly follow each other; that where, for instance, wheat, 
barley, or oats are one year, the next crop shall be roots, 
artificial grasses, or a fallow, or partial fallow ; that all 
hedges shall be kept trimmed, and gates and fences, so 
that they answer the purpose for which they were put up. 
This is the very easiest construction that can be put on 
the covenant. It will, however, sometimes be found that 
a fallow is the custom every — year, and the value of this 
fallow is large, because it is presumed to be more effica- 
cious than manure by some. There is, therefore, the value 
of the manure, and to be added thereto an indefinite sum 
to cover the opinion of the county, which is really the guide 
in this instance.* 

10th. — If any lodges, or other buildings in 
addition to the house, every such building will 
have to be treated exactly as the main building, 

1 Womersley ▼. Dally, 26 L. J., ex. 219. 
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and the same rontine will have to be adopted in 
taking the dilapidations.^ 

Next we come to the inside of the pTemises, and I think it will 
aid my reader if I continue to number each item. I therefore 
do so. 

11th. — First go on to roof; you must not 

mind the difficulty, the unpleasantness, and dirt; 

usually the easiest way is through the trapdoor 

leading thereto from the attic. Specially notice 

the brickwork of chinmeys, if any open joints, if 

stack upright, if any chimney-pots deficient, if 

flaunchings to pots defective, if pointing of inside 

of parapet walls good or bad, if pointing of those 

portions of party or external walls which can be 

seen from roof are defective ; then see to ridges, 

hips, and valleys, if sound or loose, if any nails 

defective ; then the lead and iron gutters, if the 

fall is correct, or if rendered imperfect through 

any sagging of woodwork below. In this case the 

requirement will be, take up the lead or zinc 

gutter (as it may be), fir up joists and relay same, 

also see if roof timbers have sagged. Next if any 

stone coping defective, if the lead or other cramps 

to same are perfect, if any open joints of the 

stone or brick coping, if cement coping be in 

order, and, if it has been before painted, the state 

of the painting. If ^and this is a very important, 

because a large item) the slating or tiling is in 

order, if any slipped slates or tiles, if the pointing 

of tiles (pan) is good and sound, if slating is 

perfect ; try as a test one or two slates, you can 

easily find out if the nails are gone, I may here 

observe that great expense may be necessary where 

at some time in repairing a slated roof iron nails 

have been used instead of copper or zinc, the iron 

corrodes entirely in a comparatively short time, 

and the only way the slates are retained in 



1 Dacre ▼. Cole, 2 Yentr^ 126.— Douse ▼. Earle, 3 Lev., 264. 
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position is simply by tbeir weight. A heavy 
storm will, therefore, remove them, and great 
and undeserved expense may therefore fall on the 
lessor at end of term if this is not tested. Lastly, 
do not forget the trapdoor by which you gained 
access to roof, generally you will find it wants 
painting. Now we come to the iaside. One 
story so much resembles the other, that to save 
space I shall illustrate the mode of taking in- 
ternal dilapidations to one floor and one flight of 
stairs. 

12th. — Inside : First, always look at the sashes 
and frames ; if any sash-lines broken ; any glass 
cracked or broken (in inferior rooms it is usual to 
allow one crack to pass, but in the best rooms, as 
reception rooms, this does not obtain); if the 
sashes will open properly ; if the fasteners are 
defective or in proper working order ; if the 
sashes, frames, or cills are decayed or being 
injured for want of paint, if the pointing round 
frames is defective ; if outside and parting beads 
are perfect. Next the shutters, if in working 
order, if fastenings perfect, if the achitrave mould- 
ings are in good condition. Next the state of the 
ceiling of the room, if any bulged or loose plaster- 
ing (this would require the entry in book if very 
bad), " cut out defective, loose, or bulged (as the 
case may be) plastering, relath, prick up, float, 
and set and twice whiten," &c., but where the 
ceiling is not so bad the item would be, ** wash, 
stop, and whiten." Walls come next. See if the 
plastering is perfect, then the papering or colour- 
ing ; if paper torn, or merely soiled. 

If there is any time mentioned in lease when the re- 
papering should be done» it will be wise, by inquiry, to 
try and confirm the judgment, where the chance of uncer- 
tainty exists in the mind, whether it has been done during 
the prescribed time. 

Bemember, if in doubt, it is usual, as in criminal trials, to 
give the benefit of the doubt to the prisoner at the bar, which 
in dilapidations means to the lessee. 
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The next items are mantelpieces, and here care 
is required in dealing with the more expensive 
kinds. For instance, a mantelpiece worth, say, 
100 guineas, may be almost destroyed by an injury 
that 5s. or 10s. would remedy in the commoner 
sort. See if jambs or mantel or mantel-shelf are 
chipped or cracked (I may mention in old houses, 
cracked mantels and jambs are of frequent occur- 
rence). Then follow front and back hearths ; 
these will very often be found to be cracked, 
especially in the smaller class of house, where 
the front hearth is often used to chop the wood 
for the fire on — this, though to some it may seem 
incredible, is really the case ; make a note if of 
stone, cement, or marble, and if marble, what kind. 
Next cornice and skirtings ; see if any enrich- 
ments are deficient of the former, or any injury 
done thereto by nails or window cornice poles, 
&c., as to the latter what injury done by chairs to 
paint or mouldings, then doors of the room and 
take cupboards (if any), see if any split panels, 
cut or damaged mouldings ; if fastenings, knobs, 
handles, and locks, in good order. Next, see if 
the floor is sunk (then note the cause and quantity) 
or decayed. It will be some guide to notice where 
the skirting joins the floor boards, as where the 
walls have bulged it will sometimes be found that 
there is a vacuity between the end of the floor 
and the skirting, which may require structural 
amendments in the fabric to rectify. Lastly, the 
painting and graining; note the age, and state, if 
chipped, if " worn to wood." Sometimes if work 
grained, it will be suf&cient, to meet the covenant, 
to require that the grained work shall be touched 
up, top grained, and twice varnished; but here 
judgment is required. Always pobtift opinion 
and judgment by facts when you can. This is 
good advice. 

After the rooms are taken, first, the front room 
or rooms, then the back room or rooms, take the 
landing and staircase leading £rom that floor to 
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the floor below. Begin at the landing, ceiling, 
or the soffits of the stairs (in the top floor notice 
if ceiling damaged by the wet) ; then the walls 
if plastering sound ; next the paper, if paper 
varnished and defective, specially note that the 
new papering must be varnished. Take account 
next of handrail and balusters, if any deficient, if 
stringing sound, and the wooden steps have not 
by any settlement been drawn out of the housings. 
Do not forget the windows on the landings, taking 
the items in the same way as the windows in the 
rooms already described. Then all doors and' 
cupboards, and their locks and fastenings. The 
room doors will be limited, of course, to their 
external face. Next the steps : see if nosings and 
treads are in proper condition. If stone, note if 
so worn as to be dangerous. I may here mention 
an example of a stone staircase in a newly-built 
house. It was let to a gentleman, and he kept a 
school there ; and the stone staircase had no 
covering. At the end of twelve months he wished 
to leave, and I think I never saw so awkward or 
dangerous a staircase, through the constant use by 
boys; nor could the tenant understand that it 
could be any dilapidation, although he had not 
even the excuse that it Was let to him as a school. 
He admitted nothing was said at all on the 
subject, and his landlord might have believed he 
wanted the house for a private dwelling. 

One floor, then, will serve as an example for all 
the rest. In the basement it will be necessary 
to remember to visit all the cellarage, pantries, 
larders, and other places ; it will also be some- 
times found that the joists are decayed through 
dry rot. I may here mention that all rafters, 
ceiling and flooring joists, and other timbers 
should be viewed as far as they can on each floor 
to check their soundness ; and in vaults be par- 
ticular to see that the vaulting is in good order. 
In yards, the paving will require particular atten- 
tion. All cracked and broken stones should be 
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taken with their measnrements if the ohject of the 
survey be to make a valuation. 

I think I have fully explained how to take dilapidations. I 
therefore propose, lastly, to schedule under the diflferent tbadbs 
the respective dilapidations, so that it may be at all times most 
easy for reference where any doubt arises. 




DILAPIDATIONS. 45 



CHAPTER VL 

DILAPIDATIONS SOHEDULED T7NDBB TBADES PBGULIAB OOYENANT 

OIYEN EXPLANATION AND DIFFIOULTT OF DECISION THEBEON 

— BNDEAYOUB TO FIX DATA TO GOYBBN BULGINa AND BAT- 

TBBING WALLS MENTIONED ^BBIOKLAYEB AND TILBB — SLATBB 

OABPENTEB AND JOINEB — MASON AND PAVIOB PLASTBBEB 

PLUMBBB AND ZINOWOBEEB — PAINTEB — GLAZIEB — SMITH 

AND IBONMONGEB — PAPEBHANGEB. 

IN the schedules of dilapidations which I have classified under 
the various trades, and which we have now to consider, it 
must be borne in mind that they are based upon the covenants 
set forth in Chapter Y., and therefore any unusual or different 
covenants must be carefully noted, and will of course form a 
deduction therefrom or addition thereto. In the preceding 
pages the reader will find nearly every covenant explained but 
the following : — " And to keep the said messuage or tenement 
and hereditaments, fixtures, and premises, at all times during 
the said term in good and substantial repair, and in thoroughly 
clean and good condition. And to paint all the external wood 
and ironwork belonging to the said messuage or tenement and 
premises once in every five years of the said term, with two 
coats of good oil colour, and in like maimer to paint the internal 
wood and ironwork of the said messuage or tenement and pre- 
mises once in every seven years of the said term." I am 
tempted to mention this covenant, because it certainly much 
puzzled the lay arbitrator ; the various surveyors gave most 
varied ^^ readings " of its value and meaning. Some explained 
that it merely meant keeping the walls fairly coloured and 
papered, and the ceilings whitened, and the paintwork cleaned ; 
while some contended it was a most stringent covenant, and that 
beyond ceilings, walls, and paintwork, it meant the washing of 
the floors and staircases, the cleaning of windows, the removal 
of dust and rubbish, and required the seeing that all tho^A^ 
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matters and tliingg which are nsnallj the work of the domestic 
servants of the establishment were done. The covenant is, no 
donbt, properly explained by those who held that it did not 
relate to these last mentioned items. 

The reader shonld note the explanations given in the smaller 
print, as they contain much that will assist him in his practice. 

One point I wonld call especial attention to — ^it is the endea- 
vonr I have made to aid the judgment in determining dangerous 
walls by the use of figures. The result of the calculation 
shows that an ordinary brick wall which bulges or batters 1 in. 
in the foot is insecure. Unlike all the rest of my statements, 
this must be received only as an opinion. There is no data 
fixed that can guide, not even so much as there is in light and 
air cases, where the angle of 45 degrees does give some basis to 
work from. 

The numbering of the tables is continued from the preceding 
tables. 

TABLE XV,— Bricklayer and TUer, 

All open joints to brick flat, brick on edge 
coping to walls, all loose, broken, or defective 
tiles, all defective filletings, all defective tile 
creasings, external pointing to pantiling. 

See if the roof has been pointed before, for it is some- 
tiiDf's the case in outbuildings that the pantile roofs have 
not been pointed. In such instances the pointing cannot 
be claimed, for the reason already explained — viz., you 
cannot require the premises to be made superior to the 
original construction. 

All brickwork so much out of the perpendicular, 
or so cracked, split, or bulged as to render them 
unsafe or incapable of being effectually repaired. 

It is very difficult to give exact figures to guide the 
decision as to when a wall is so much out of the perpen- 
dicular as to be unsafe, and all the authorities leave the 
J)ractitioner to decide for himself ; but as this necessarily 
eaves so much to individual judgment, I have endea- 
voured to give some data to guide. Suppose a wall 40 ft. 
higl), upright for 20 ft. of its height, and overhanging at 
the top 1 ft. 8 in. This gives an inclination of 1 in. in the 
foot, which may be taken as so £ar out of the perpendi- 
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onlar as to be unsafe in ordinary brick walls. Take the 
same diagram, and draw the wall overhanging only one- 
half — i, e,y 10 in. In this case I should say the wall is 
not so far out of the perpendicular as to be unsafe. Next 
make a section to a large scale of a wall 80 ft. high, batter- 
ing or overhanging half-an-inoh in the foot, from the base 
to the top, and the rule will be still found to apply. It 
would thus be a good rule, perhaps, to adopt — safety 
where only half-an-inch in the foot out of the perpendi- 
cular, insecurity where in excess. But this rule must only 
be used as guide, and in helping to form a decision, as at 
present it is not an accepted dogma. 

Split or broken chimney-pots, loose chimney- 
pots (must be refixed), all open joints of brick- 
work, broken brick paving, defective and sunken 
paving, foul drains, cesspools (which require 
emptying), all accimiulatioDs of earth, soil, and 
rubbish ; sash frames and door frames, pointing 
to same where defective. 

TABLE XVL— Slater. 
Slates, if loose, broken, or defective. 

As already mentioned, it will be wise to test 
that the nails are not rusted or otherwise defective. 
The reader will do well to refer back to those 
observations. 

Where timbers, laths, or boarding, broken, sagged, or 
otherwise defective, the slating or tiling must be taken off 
to enable the reinstatement of the former to be properly 
done, and then the slating or tiling must be properly 
relaid. 

Ridging, if defective or deficient. 

Shelves, slabs, pavings, if broken, loose, and, as 
to the latter item, if out of the level. 

TABLE XVII. — Carpenter and Joiner, 

All woodwork decayed or injured by the admis- 
sion of weather. 

It will be well to see especially that the purlins, or the 
feet of the rafters, are not so injured. 

Any broken timbers of any kind. 
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All timbers injured by dry rot. 

All timbers (joists, rafters, &c.) where out of 
the level or perpendicular, provided the same 
arises from decay or neglect. 

Broken laths. 

Loose, broken, or decayed weather boarding. 

Wooden gutters. 

Water trunks. 

All boarding to dormers, roofs, gutters, flats, 
&c., if decayed or sunk. 

This latter dilapidation will be met by the words *' take 
up and relay sunken parts," &c. 

Skylights if decayed. 

All sashes and frames where cill decayed, sash- 
lines broken or missing, beads deficient or broken, 
pocket pieces defective, bars cut, rails decayed, 
where tenons gone and mended with angle iron. 
(Note. — In the Report of the Select Committee 
on Dilapidations they give it as a dilapidation U. 
sash-lines are broken only in the strand, but in 
my experience this is not generally the practice : 
so long as the sash-line will fairly fulfil its 
functions, it is usual to pass it.) 

Doors and door frame ; split panels in doors : 
any injury to stiles or rails by removal of locks or 
fastenings. Treads of stairs where nosings much 
worn or broken. 

This dilapidation will be met by <'new nosings to 
treads," unless the treads be wholly defective, it will then 
require " new tread." Where, as sometimes will be found, 
the trecMl is so worn that the top of the riser becomes used 
by the foot, no question should arise in the mind of the 
surveyor, it being so obviously a glaring dilapidation ; as 
the riser is being used for a piu-pose foreign to the* 
original and usual intention. One is led to mention it 
as a recollection of instances of practice occur to one's 
mind. 
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TABLE XVIir.— Mason and Factor. 

Copings, if broken or defecidve, if displaced by 
any settlement. 

It is usual where there are broken stones to allow the 
broken parts to be squared off, and thus only find fresh 
stone to complete the length. This, where the coping is 
of great length, will much lessen the expenditure neces- 
sary to satisfy the covenant. Be sure and take all copings, 
those of gables and chimneys, if any, as well as parapetd. 

Curbs and cbannels if broken or defective. 
Same remarks apply as to the copings ; in addi- 
tion, such stones must be reinstated as do not 
a£ford proper fixing for the ironwork. 

Sinks and sink stones if broken or defective. 

Steps and landings, external and internal, if 
broken or so much worn as to be dangerous in 
passing up and down ; if nosings broken. (Re- 
medy. — The rule obtains to allow the piecing, 
where this can be done in an efficient manner, to 
broken portions of steps. Where nosings are 
broken or treads are worn down to the extent 
above mentioned, then such piecing will require 
to be thus done : cut out the upper surface and 
fill in the depth of the nosing with a slab of the 
same kind of stone of sufficient thickness to form 
a new nosing.) 

Walls or other masonry if loose must be re- 
fixed. 

Paving if loose or sunken ; if broken, deficiency 
of stones to be supplied. 

Chinmey-pieces, if broken, or chipped, or 
stained. 

Stains must be removed. 

Hearths and back hearths, if broken, cracked, 
or sunken. In latter case all that will be neces- 
sary will be the taking up and relaying. 

Pointing, if decayed or joints open. 
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Cramps, if defective or deficient, or the lead 
nmning be defective. 

Asblaring and all other stone work, if broken, 
or pieces out through frost or other causes, or 
otherwise materially damaged. 

It is important to remember that all stone work 
(whether plain or ornamental) of every kind may 
be made good by filling in pieces of the same kind 
of stone wherever this can be done in a sound and 
efi&cient manner. 

TABLE XlX.—Plasterer, 

Ceilings, if cracked, bulged, or stained. 

If not very bad, it will be sufficient to require the 
ceiling to be washed, stopped, and whitened. If very bad, 
then defective parts must be out out. 

Walls, if the plastering be loose, or bulged, that 
part must be cut out. Bemember this will neces- 
sitate fresh papering or colouring. 

Enrichments, mouldings, skirtings, and oomioes 
if defaced. 

A bint here may be well. Look if any of the enrich- 
ments be deficient ; it will often be found that some have 
fiBtllen down and never been replaced. 

Cement work of external fronts and other ex- 
ternal work, as copings, cornices, trusses, caps, 
cills, plinths, stringings, and dressings, reveals, 
&c., if cracked, blistered, bulged or broken away. 

Cement paving, if cracked, sunk, or not having 
the original fall to allow the water to run o£f. 

Concrete paving — the same remarks apply. 

TABLE JX.— Plumber and Zincworker. 

Lead or zinc gutters, or flats or flashings, if 
loose or damaged, cracked or deficient. 

Properly soldering the cracks will satisfy the 
dilapidation of cracks in lead and zinc work, pro- 
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vided BO doing will make good sound work. The 
gutters will require taking up and relaying where 
the boards or bearers require reinstating to enable 
that to be done. 

Flashings, ridges, hips, valleys, aprons, dormer 
tops and cheeks, cisterns, cistern heads, rain-water 
pipes, sinks, and all pipes, if loose, deficient, 
cracked, or damaged. 

The same remark will apply here as to the pre- 
ceding items. 

Water-closet apparatus, soil pipes, traps, safes, 
pans, pumps, &c., if out of order must be made to 
fulfil their respective uses. Water-closet pans 
must be cleansed if necessary. 

TABLE XXI,— Painter, 

Painting external, if wood or iron, stone, compo, 
or other work, is being injured. 

It is an undisputed dilapidation if it can only 
be shown that external wood, iron, or other work 
is being injured by the omission of painting. 
Even without reference to the point of painting at 
certain periods as irrelevant here, it is certain all 
the decisions make it positive that where external 
work is exposed through the absence of paint — e g., 
where decay is arising — it is a dilapidation, for 
that which damages the estate permanently must 
be waste or dilapidation. Call it what you will, it 
is an injury to him whose estate the holder has 
only an usufructuary right of ; and therefore if per^ 
manent injury can be shown, it is no answer even 
to say, *'Well, it has been painted during the 
prescribed term," and there can be no stronger 
mode of expressing this liability. The estate 
must be upheld, and if from peculiar circum- 
stances, as from the aspect and exposed position of 
the premises, the paint is not so enduring, and the 
usual covenants only are inserted in the lease as 
to painting, it is no answer to say covenant com^ 



i 



52 DILAPIDATIONS. 

plied m'lib, if wood roitiiig, or other work being 
injiized bj exposure. 

Painting internal, if not painted according to 
the covenant — ^if not in proper £ur condition 
where no coyenant. 

In the Report of the Committee of the Boyal Institate 
of BritLah Architects, thej say where no especial co- 
yenant for internal painting, no internal painting can be 
demanded, except in cases of misuse, and those of renewed 
wood and other works. I cannot understand how they 
arriTed at this decision, for it is wrong, and mars an 
otherwise good report. In differing from such a decision 
it will be wise to quote specially the decision adverse to 
the report ; it is ** Monk v. Noyes," 1 Car. and P., 265, 
and will be found already recited where I have explained 
in a foot-note how erroneous this is. 

Bemember that wherever any kind of work has 
been previonsly painted, painting can be again 
demanded; for example a compo front may 
originally have been so left, or may have been 
coloured, but if it has since been painted, and 
is defaced, or by floxion of time the period has 
arrived for repainting external works, it mnst be 
again painted ; and it will be no answer to this 
requirement to scrape the cement work and colour 
same. 

I end this table with a suggestion to the inexperienced, that 
they will do well when surveying works to see how dilapidations 
have been executed, to notice whether cracked panels and other 
defects, which should be rectified by the joiner, have been puttied 
up and painted over to hide defects, because, if so, in a few 
months' time the old sores will become again exposed, and so 
their clients naturally will be dissatisfied. 

TABLE XXIL— Glazier, 

This is extremely simple. The rule is in in- 
ferior rooms that all squares of glass having more 
than one crack, in the best rooms all squares 
having any cracks (see page 41 ante\ and all 
broken squares, are dilapidations. 
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It is, therefore, only necessary to measure the 
size and take note of the quality of the glass. 

Puttying and back puttying to glazing if de- 
fective. 

Lead lights if loose or damaged. (Remedy. — 
Reinstate the bandings and cementings where 
necessary.) 

TABLE XXIIL— Smith and Ironmonger. 
Iron railings, and gratings, if defective. 
Grates, if hanging or fastenings imperfect. 

Rain-water pipes and shoes, gutters, cistern 
heads, if defective or deficient. 

Iron doors, shutters, and frames, linings to 
doors, locks, latches, hinges, bolts, bars, &c., if 
damaged or defective or broken, must be made to 
act and work properly, and the deficiencies be 
supplied. 

Beams, columns, ties, and supports, if defective. 

Railings to internal staircases if defective or 
broken. 

Balconies and balconets, if defective or unsafe. 

TABLE XXIV.^Paperhanger. 

Paper, if loose or torn or much soiled. Where 
the papering is hung on canvas and the canvas is 
torn, the canvas must be first restored. In judging 
of soiled paper it will be necessary to determine 
whether the injury arises from neglect or misuse ; 
because if not, no claim can be sustained. 

Paper, if not papered in accordance with the 
special covenant in lease. 

I think the foregoing Tables will enable the surveyor at all 
times readily to determine all the points (if the preceding 
chapters have been carefully read) that can arise in his ]^i8Ati<^^ 
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CHAPTEB Vn. 

SITBTETOBB — THKIB DUTIES — GWILT's TIEW OF THE OBJBOTION8 

CAimOT REOOYEB FEES IF TALUATIOH USELESS — WOODFALL's 

ADYICE AS TO CfiOSS-ACnON AGAINST SUBYEYOB UNPLEA- 

SAHTNESS OF THE WOBK POINTED OUT — APPBAISEB*8 LICENCE 

— 46 GEO. in., c. 43 — cannot becoyeb — usual coubse — if 

CLIENT IS about TO TAKE LEASE — ^IF LET ON LEASE AND 
DILAPIDATED — THBEE MONTHS* NOTICE — ^BEYISIT PBEIOSES — 

PUBCHA8E OF AN ESTATE TBIFUNG DEFECTS ONLY SEEN WHEN 

POINTED OUT BT TECHNICAL INTELLIGENCE — SPECIFICATIONS 
OF WOEKS BEQUIBED OB MONET PAYMENT OFTEN LEFT TO 
SUBYEYOBS — PBOCESS EXPLAINED^DESIBABILITY OF AT ONCE 
APPOINTING UMPIBB — IP TIME DfPOBTANT SUGGBBTION OFFKBED 

— SCHEDULE BE FOBS MEETING — ADTANTAGES SHOWN WHO 

TO MAKE IT — ADYICE ON MEETING BBOTHEB PBOFESSIONAL 

CLIENTS* QUABBELS "IPSE DIXIT " CASE OP THE LETTEBS 

0. D. A. — UMPIBE — HOW TO ACT AND ADYICE Ta 

GWILT, in his "Encyclopiedia of Architectore," says : — "The 
architect, in the course of his practice, is j&equentlj called 
upon — and he must undertake the task, howcYer uncongenial to 
his feelings — to ascertain the extent of neglect of a tenant in 
keeping his premises in proper order according to the coYenants 
of the lease or agreement under which he holds the property." 
Certainly the foregoing will not give the young practitioner a 
cheerful view of this part of his profession ; hut there is a more 
grave question even than personal feelings, as the following 
extract from Woodfall will show : — " If a surveyor make an 
estimate, which turns out to he incorrect to a considerahle 
amount, and consequently entirely useless, through his omitting 
to take reasonable precaution in forming his judgment, he is 
not entitled to recover anything for his plans, specifications, or 
estimates made for his work ; " and then Woodfall advises, as 
the safer course, that the client pay the surveyor the agreed 
or demanded sum ; and then continues ; " Afterwards bring 
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a cross-action for the negligence and want of due care and 
skiU/' 

That the architect will often find unpleasantness I mnst admit, 
bat I do not suppose there is more than exists in all pursuits. 
Of course it cannot be congenial to one's feelings on a hot 
summer's day to have to enter and stay in rooms of the poor, 
where ventilation even in summer is looked upon as an un- 
welcome guest, and carefully excluded ; to clamber over sooty 
and dirty roofs, to squeeze yourself through cobwebs and unused 
trapdoors ; to go into heated bakehouses and smelting-fumaoe- 
houses ; to take details in malting-houses in full operation. But 
it is not sunmier always, and in winter my reader may think it 
is better. Well, it is in some respects : although to find oneself 
desiring to make entries of dilapidations on roofs, in out-build- 
ings, empty houses, and extensive fields and grounds on a frosty 
morning, with the fingers benumbed, would almost make one 
long for the return of objectionable summer weather. But were 
these all the objections, they would be light indeed. The real 
worry and trouble I will explain by-and-by. 

A priori^ the surveyor should provide himself with an ap- 
praiser's licence; although in all probability he will find it 
useless, still, it would appear that if he acts as an appraiser 
within the meaning of a certain Act (46 Greo. III., c. 43) he 
cannot recover his charges unless he be licensed as an appraiser 
or as an auctioneer. It is only as regards his ovm fees that the 
licence is necessary, and it would be, I should hope, difficult to 
find a client who would object to pay on such a ground. 

In ordinary course, the client comes to his surveyor, to say 
either that he wishes to take a house on lease, or that some 
property he has let on lease he has seen, and finds out of repair, 
and wants advice, or he wants to buy an estate, &c. The sur- 
veyor will, if it be to take a house on lease, then go carefully 
over the premises, specially see to the construction (see Chap. 
Y. ante for the method of taking these items and those which 
follow), and then price out what in money it would cost to avoid 
dilapidations ; and in continuing the treaty for the taking the 
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lease, this amonnt will form a portion of the calculation of valiie. 
If the matter be where premises are let on lease, and haye been 
suffered to go to decay, he will visit and take an aocomit of the 
dilapidations, and if the term unexpired of the lease will permit 
so mnch delay, and there seems a fedr desire on the part of the 
lessees to meet the necessary requirements, he will serve three 
months' notice to repair. At the end of such time he will again 
visit the premises, and see that the works are not only done, bat 
also if they are properly done. He then reports result to his 
client. K it be the purchase of an estate, again the duty of the 
surveyor will be to make a detailed account of the dilapidations, 
or in some cases a rough estimate will be sufficient for the pur- 
pose, and the valuation of such dilapidations should be of great 
advantage in the negotiation. It will so often be found that 
vendors and would-be lessors see no defects, or only what they 
choose to call trifling matters ; while if it is surveyed by a pro- 
fessional man and shown in detail, they are generally willing to 
meet the case fairly. Again, sometimes lessor and lessee, or 
vendor and vendee, or intending lessor and lessee, agree to leave 
the speciflcation of works to be done, or the money to be paid 
or allowed, to be determined by their respective surveyors, or 
their umpire (to be chosen in the usual manner). This is the very 
usual mode of settling dilapidations and waste at the expiration 
of a lease or tenancy. The process is thus : — The two surveyors 
first nominate their umpire, which should, remember, be done in 
writing, so that no question can arise on this point afterwards ; 
and also the gentleman selected should be written to, for the 
purpose of obtaining his consent to act. Where time is important, 
as where it is desired at once to proceed with the matter, it is a 
very good plan to nominate a second umpire, embodying his 
name in the written appointment thus : — That if A B should 
not consent to act, or become incapable, then C D be the umpire. 
The two surveyors meet and go over the premises, taking the 
items seriatim. It is not always done, and cannot be required, 
but it will save both surveyors much time if one makes his 
schedule before the meeting, and at the meeting gives his oppo- 
nent a copy, as each then can so easily make a note against the 
objected matters. It will also be the best course for him who is 
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making the claim, as he will be less likely to miss any dilapida- 
tion which in the heat of discussion or friendly discourse he 
might do. In usual course the claimant*s surveyor prepares 
such schedule. Where this is not done each sarveyor must enter, 
as he goes through the premises, his own view of the dilapida- 
tion, and he should also enter his opponent's assent or dissent 
therefrom, and the reason (if any), and also all additional claims, 
or any sets-off he may make. The duty of the surveyor may some- 
times be most trying, especially when meeting a brother profes- 
sional for the first time. Here, then, I would give a little 
advice. Do not be unyielding because you have made a demand, 
and your opponent (a rather harsh term, perhaps, but still there 
is little doubt you will often be in friendly, if not less pleasant 
opposition) has pointed out that the demand is excessive, but 
give way at once. Every practitioner has his own views ; try to 
meet them, and you will generally find you will receive con- 
sideration in return, and thus, while making the meeting more 
pleasant, best serve your client's interest. Avoid mixing your- 
self with any quarrel between the clients ; you cannot do your 
duty fairly if you do, and it is not gentlemanly. Your duty is 
ofiUide all questions, save only to determine those which are left 
to you and your opponent. It only concerns you, then, that he 
should treat you with courtesy to entitle him to receive from 
you similar treatment. Do not be afraid to stand by your 
opinion because your opponent is dictatorial, as, " Oh, that's 
ridiculous; can't be; that's no dilapidation." No doubt you 
will find some who will feel disgusted with you if their simple 
ipse dixit is not taken as finaL Ask such for their authority, 
and you will generally find, as with most men of that genuSy 
they have none, but they reply, " It is so," In such cases, I 
need hardly remind my reader there is but one way open — 
namely, refer that item to the imipire. As cases in which one 
has played a part instruct more perhaps than rules, for the same 
reason, probably, that lessons from history or biography sink 
deeper into the memory than those from novels and romances, 
I will mention one. My opponent, I found, when I handed him 
a copy of my schedule, in a most uncompromising spirit (paren- 
thetically I may say it was most unpleasant weather, a cold and 
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wet Noyember day), and in the room we commenced with, 
objected to every item. Well, some were so palpably right, 
that I was at a loss to discover the reason, or how to proceed. 
Instead of insisting on the items, I had already tried to make 
progress by saying, " Well, let us see how many things in this 
room we can agree to," and it was thus I had obtained an adverse 
opinion on nearly all. '* WeU," I said, " it will take us several 
days to discuss item by item : supposing we put a for those items 
you agree to, and o against those you object to, and meet at either 
of our offices and discuss them there ? " We began, and on the 
first page there was scarcely anything but the o's, and I saw 
him begin to waver, being astonished at the appearance of the 
schedule, and he then said, " I am not sure about such and such 
an item." I said, " Well, let us call that doubtful, and put D 
against it in our schedules." So on we went with the three 
letters, the o being almost entirely discarded. In our meeting 
afterwards we settled the matter most pleasantly, my opponent 
and I shaking hands. If the umpire is called in, be sure, ^hen 
it is your turn to explain why you demand or object to such 
dilapidations, he short and to the point ; it is more business-like. 
I would here observe that when fixtures are left on the premises 
at expiration of the term and a new lease granted, in which 
there is no mention of any reservation to the lessee of such fixa- 
tures, they become part of the freehold. Surveyors must be 
very careful as to this when their clients are about to renew. 

UMPIBE. 

Eemember, if you are acting in this capacity, your duty is to 
listen to both sides, to be most impartial, and to have no pre- 
judice. You need give no reasons for a decision ; in fact, it 
may be as well to remember what the celebrated Lord Chancellor 
said, " Never give a reason for your decision." 

Make a note of any point or objection you are uncertain 
about, so that you may consider it afterwards. 

Do not talk much, it occupies so much time ; the great thing 
to listen to both sides. Of course now and then a pointed 
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question may be most wise, or even a supposititious case, so ex- 
tending a false argument as to reduce it ad ahmrdum. Pithy 
remarks are most useful in drawing forth short answers, and 
if the umpire is quick and to the point, his very example will 
almost necessitate the other surveyors following it. Examine 
everything minutely yourself that is in dispute, no matter 
what labour or time it may involve. In no other way can you 
do your duty. 

Try to make both the surveyors see the matter fairly ; this 
may often be done by carefully judging their characters, as 
yery many disputes arise from temper, want of courtesy, and 
want of judgment ; and where the umpire takes trouble to explain 
and inquire he will sometimes, and indeed most frequently, 
carry the opinion of both surveyors with him. This is a great 
triumph if accomplished. 

I need scarcely say, respect the important position, and 
require deference shown. 

Bequire almost the same evidence that would be required by 
the highest legal authorities. It is no doubt true that to judge 
evidence requires extended reading, knowledge of mankind, and 
carefully educated powers of analysing and justly weighing facts ; 
but as the acquisition of all such knowledge will conduce to the 
general ability of the surveyor, and to his attainment of that 
high position in his profession that all should aspire to, he will 
see that the knowledge, though here acquired for a limited pur- 
pose, must be most advantageous to him. 
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CHAPTER VIII. 

PBEPABINO FOB ACTIONS — " VIS INEBTIiB " — ENTEB AND TAKB AN 
ACCOUNT — MAT BBFUSB ADMISSION IF NO NOTICE— GIYE NOTICE 
— BE PUNCTUAL IN ATTENDANCE — MAT SELECT ANT DAT — IF 
UNDEB COVENANT GIVING NOTICE SEE NOTICE IS GIVEN FOB 
TIME BEQUIRED BT DEED — AS TO ENTEBING AND PEBFOBMINO 
BEPAIBS — WHEBB BEFUSAL AFTEB NOTICE 8EBVED — CLIENT 
MAT LOSE VALUABLE ESTATE— THOUGH CANNOT ENTEB TO 
BEPAIB — SHOULD TOU HAVE DONE SO MAT BECOVEB AM0X7NT 
OUTLAID— ACTION FOB MONET VALUE OF DILAPIDATIONS 
WHEBE LEASE STILL EXISTING — DECISION — ^BEPABATION OF 
FIXTUBES — AGE OF PREMISES A GUIDE — GBADT ON THIS POINT 
WITH CASES THEBEON — UNCEBTAINTT OF DECISION — CASBB 
CITED TO WHAT DILAPIDATIONS AND WASTE APPLT. 

ASSUME that the surveyor is met by simple refnsal on the 
lessee's part to do such repairs as will satisfy the dilapida- 
tions, or any repairs at all, or by his via inertice leaves things as 
they are. Well, what can I do, says the young practitioner ? 
Can I insist on entering and taking any account ? Thus much 
may you do : You can enter and take an account of the wants of 
dilapidations and waste at any reasonable time, provided, of 
course, the right is reserved, as it usually is, in the deed. But as 
the occupant may refuse the surveyor permission to view somo 
portion of the rooms or premises, if he has not previously given 
notice of his intention, it will be wise to give a written notice 
of such visit. Mind and be punctual in your view, so that no 
question can be raised on that score. Where the covenant is 
to enter so many times a year, to survey, &c., recollect you may 
select any days in the year you choose, without reference to 
their suitableness for doing the repairs (case, Hill v. Barclay, 
16 Yes., 403). You can then serve the usual three months* 
ioe (seeing that this is the time required by deed, if yon 
to act under this covenant), and prepare for action by 
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getting other teclinical evidence at end of the time if notice 
not complied with. 

Other points I wonld note, as they are very important. You 
mnst not advise your client to enter and do repairs on his sub- 
lessees' premises, even where they refuse, after notice^ to do them, 
unless they will permit it. Your client may thus lose a most 
yaluable estate because his sub-lessees refuse to repair a portion, 
and though he may be willing to repair such portion at his own 
expense. Yet such is thb law, and further to show how care- 
fully we must all walk when we come within that '* charmed 
spot," should you enter and do the repairs, and so save the estate 
(which I have done on several occasions by using persuasion, not 
force)^ you can require, and law will enable you to recover the 
very outlay from the sub-lessee, although, as I have said, you 
have no right to enter and make such outlay. You must show 
at the trial, of course, that repairs were absolutely requisite to 
be done to prevent a forfeiture of the estate, and you can then 
recover all the money laid out in necessary repairs, as damages 
sustained in consequence of sub-lessee's breach of contract. 

It has now been decided — The damages in an action for non- 
repair is, as before pointed out, not the amount it will cost to 
put the premises into repair, but the amount by which the 
marketable value of the reversion is depreciated.^ 

It is HELD that where you advise an action not of ejectment 
for dilapidations, or for waste, but to obtain a sum of money 
equivalent for the damages existing at the time of action, that 
you can obtain substantial damages (case, Luxmore v. Eobson, 
1 B. and Al., 584). While, however, Woodfall holds this view, 
strengthened by this case, it appears clear to me the case cited 
would be overruled now, and that, at most, merely nominal 
damages would be given. Eemember repairing covenants will 
not extend to fixtures. In making your schedule, recoUect you 
must consider the state and the age of the premises at the grant- 

v^ 1 See Mills ▼. Guardians of East London Union, 42 L. J. a P^ 46 ; L. R.8 C. P. 79-* 
WilliamB y. Williams, L. B. 9 C. P. 669 ; 43 L. J. C. P. 382. 
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ing of the lease, as you will have to defend it on that basis. I 
cannot do better than quote from Grady in extenso on these two 
points. He says : — 

A covenant to repair most be constmed with reference to the state of 
the premises at the time the covenant began to operate ; and, therefore, 
where an under-lease had been made with the same covenants as those in 
the original lease, allowing an interval between them, it is clear that the 
covenants would not have the same effect, but would vary substantially 
in their operation, for the sub-lessee is only bound to put the premises in 
the same condition as he found them at the time of Ibe lease to him. See 
per Parke, B., in Walker v. Hatton, 10 M. and W., 257, 258.» 

Age of Premises, — ^In constructing a covenant to repair, the nature and 
condition of the premises as to age, &c,^ ought to form a subject of con- 
sideration. Tindaly G. J., told the jury that the defendant was only bound 
to keep up the house as an old house, and not to give the tenant the 
benefit of new work.' 

Nor is a lessee responsible for such dilapidations as resutt from the 
natural operation of time and the elements. 

To show that great difficulty may beset the surveyor in advis- 
ing his client, I am tempted to mention a case. The lessee 
covenanted within two years from the date of the lease to put 
four messuages in good repair, and keep them in repair during 
the term, and beyond sucB covenant that he would within the 
first fifty years of the term take down the messuages, as occasion 
may require, and in the place thereof erect four new messuages. 
The Court of Common Pleas intimated that if, within the fifty 
years, the houses should be so repaired as to make them com- 
pletely and substantially as good as new houses, the " occasion *' 
on which the new houses were to be built did not arise (case, 
Evelyn v. Kaddish, 7 Taunt., 411 ; Holt, 543). Yet I venture 
to affirm that scarcely any one could have anticipated such an 
intimation. Far more likely would it have appeared that the 
lessor would be entitled to new bricks, new timber, and alto- 
gether new houses ; therefore clearly he must have them at the 
end of fifty years, and the words " as occasion may require " 
only mean that they are to be built earlier than that period if 
necessary. This would have been a decision more in accordance 

1 Colley V. Strecton, 2 B. and C, 273 ; Gib. on Dilap., 8Y. 

2 Harris v. Jones, 1 M. and B., 173— Gutteridge v. Manyard, Id. 334— See Stanley y. Tow- 
good, 3 Bing., N.C., 4. 
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with the original intention of lessor and lessee. If a lessee 
have an action brought against him because the sub-lessee has 
failed to keep in repair, the lessee has a right of action against 
him for the amount of such damages ; but the latest case does 
not entitle him to recover the costs, because he should not have 
defended the action, where there was no real defence (cases, 
Penley v. Watts, 7 M. and W., 601 ; Logan v. Hall, 4 0. B., 
598, and Walker v. Hatton, 10. M. and W., 249). 

Eemember dilapidations and waste must exist at the time of 
action. Be sure jou do not claim for fence walls that do not 
appertain to the property. 

Where lease expired and premises left dilapidated, you, if 
acting for lessor, may, beyond the amount of the actual cost of 
repair, claim money for the loss of use of the premises while 
they are being reinstated.^ 

Lastly, surveyors must bear in mind that dilapidations and 
waste may occur not only in lands and houses, but in gardens 
and orchards, timber trees, dove-houses, warrens, parks, fish- 
ponds, and other subjects of property, and he must therefore be 
careful to note them all. 



1 Woods ▼. Pope, 6 Car. and P., 782, (?a«e2ee, at Nisi Prius ; and 1 Bing., N.C, 467, before 
tbe full Court, per Tindalt C. J. 
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CHAPTER IX. 

ACnOHB 8TATKXEST OP CLAIM — 8KPA1LATB ASD DlUTlliOT 

OOYK9ASTB — BKEACHES DEXUSKKR PLSAD8 EViDKIlOB 

WHAT MUST BB SHOWS WHAT AJf OUSTS TO A BBKACH OP 

OOVKKAST — WHAT GUIDES DSCISIOK OP JUBT OB BBPEBEB 

YALUE SHOWS OP ADTIGB GITBS IS CHAPTEB Y. — HOSB8TT 

OP DTTKSTIOS SOT SUPPICIEST CAS SUBYETOB8 USOOS- 

8CI0U8LT BB ISPLUESCKD IS THBIB JUD6XEST WHXBX THB 

TBBX OP LEASE EXPIBED HOW TO CLAIM POB LOSS OP BBNT 

BASIS POB ESTDfATISO MOITKT YALUE OP DILAFIDATIONB 

BUILDEBS TO CONPIBM THB ^ TEAM " OBTAISISO TDfB 

WHES ACnSO POB DEFESDAST ASD COYESAST BBOKXS 

A6BEEISO UPOS A 8PECIPICATI0S — WHO CAS MAISTAnr 

AOTIOSS THE HEIB THE LE880B ASSIOSEB EXECUTOB8 

ASD ADMISISTBAT0B8 AOAISST WHOM THET MAT BB 

BEOUGHT — AS HEIB AS8IGSEE LESSEE EXECUT0B8 ^AOMIS- 

I8TBATOB8 ^USDEB-LESSEB's LIABUJTT EXPLAISED. 

HAYING in preceding chapters explained how the snrYeyor 
prepares to enforce his client's rights, I now come to 
the next stage. Bnt first the snrYeyor should, if adYising a 
landlord, consider whether there has heen a waiYcr on his purt 
such as to depriYe him of his legal remedy, as to which see the 
conunencement of the next chapter. The action commences by 
the issne of a writ which bears an endorsement showing the 
nature of the plaintiffs claim. The solicitor prepares the 
statement of claim, and with that the snrYeyor has little to do. 
To show how carefully it must be drawn, I would mention that 
where the coYenant was to repair, casualties by fire excepted, 
and the declaration, now the statement of claim, set it out 
as a general coYenant to repair, omitting the exception, the omis- 
sion was holden fatal upon non est factum^ although no casualty 
by fire had in fact happened (cases : Brown v. Enill, 2 B. and 
B., 395, Tempany v. Bumand, 4 Campb., 20) ; and, again, where 
there ^re the two coYenants to repair (these I haYe 
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explained in "Covenants," number 19), one being to repair 
generally and the other within a certain time after notice, 
they must not be mixed up in the same breach, but should be 
assigned specifically and separately. Having regard to all these 
legal difficulties, I strongly recommend you to try all in your 
power to induce the person liable to comply with the covenants ; 
still, no doubt, cases will arise when only the strong arm of the 
law will have any effect. The defendant, after the statement of 
claim has been received, delivers his statement of defence, 
which usually takes something of this form, that the house or 
premises was not out of good and substantial repair. Then 
comes the question of evidence ; and you will have, if engaged 
on behalf of the plaintiff, to prove the state of the premises, so 
as to show that they were out of repair at the date of writ, and 
that the covenant to repair in the lease (and which is recited in 
the statement of claim) was broken.^ 

It often happens that before the case in which you are 
engaged comes to trial, that you are requested to frame what 
are called particulars of dilapidations, waste, or of the various 
breaches of covenant on which your client relies. In doing 
this be very 'particular, as you are liable to be severely 
cross-examined upon them, and your client is absolutely bound 
by them. 

To explain what amounts to a breach of covenant, I quote the 
following from the legal writers, who state : — " What defects in 
the state of repair of the premises amount to a breach of the 
covenant must in all cases depend upon the manner in which 
the covenant is worded, considered also with rei^rence to the 
nature of the premises. It is not sufficient that the tenant 
keep the premises in as good a state as they were in when they 
were let to him ; but if his agreement be to keep them in good 
repair he must do so with reference to the class to which the 
premises belong."^ Header, remember this, as it is the basis of 
all actions, and guides the decision of the jury or referee. Well, 



1 Wbelr-d ile's case. 5 Rep., 119 b. ; see Walton v. Waterhoxise, 2 Saund., 420. 
s See Belcher v. M'lntoeh, 8 C. and P., 720. 
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the day of trial comes, and you will now realize the value of my 
advice given in Chapter V., for no easy task may await you, and 
it will be some assistance to be able to turn to any item at once, 
when counsel asks you, instead of fumbling page after }>age 
unsucessfully, and so getting hot and fidgety yourself, and 
annoying counsel, judge, and jury. The latter will think you are 
not to be trusted if you cannot answer at once. Your conduct 
in that all-trying position, the witness-box, must much depend on 
temperament, experience, and confidence in the knowledge of 
your subject. That honesty of intention alone will not avail you 
I might recall to your memory that almost incomparable scene 
in court in " Pickwick," where the great Charles Dickens shows 
in the character of Mr. Winkle the absolute failure of good in- 
tentions. One hint only can be given to assist. Take most 
carefully your dilapidations, write them plainly, so that you can 
easily read them, and study your case laboriously, so that you 
become its master, and then, and then only, you may hold your 
own against the most severe cross-examiner of the " wig and 
gown." 

Bearing on this point the Saturday Beview in a clever article 
in a recent issue, headed ** Historic Doubts," says : — " It is always 
so easy to believe what one has an interest in believing, or is 
desirous from any other motive to believe, that it is seldom the 
temptation is thoroughly resisted, though the yielding to it may 
be quite innocent and unconscious. In nine cases out of ten the 
lawyer is convinced of the justice of his brief, and the expert 
has a clear conscience in giving his evidence for the side which 
retains his services." I do not think the writer has sufficiently 
considered that surveyors and other technical witnesses are so 
frequently engaged on one side and the other of the question, 
that his remarks will scarcely apply. I do not think we can 
unconsciously deceive ourselves. 

If you have a case where the term has expired, and you are 
claiming for the loss of the use of premises, while the dilapida- 
are being made good, estimate the loss of the premises by 
rental similar premises in the same locality are obtaining, 
iving at the money value of dilapidations, you base your 
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estimate on the sum it would take to put the premises into that 
state of repair in which they should have been left to fulfil the 
covenants. It is often the case to call in builders to confirm, 
their evidence being that they would do the works you specify 
as necessary for a certain sum. Your evidence should be sup- 
ported by three or four surveyors, who are often called a team ; 
the importance and difficulty of the case much, however, guiding 
the number. Next we have to assume you are acting for the 
defendant (lessee or other person liable), then your duty will be, 
if you find there is no defence, to advise your client to ask for 
time, in which event you will generally find that on payment of 
costs incurred through the default of your clients, an extension 
of the time will be given. It will be as well, if you can, to 
agree upon a specification of works to be done, as this will save 
any dispute as to the quantity of works which should have been 
done, when the next visit of lessor's surveyor takes place. 

It is so important to remember who can bring, or rather who 
can maintain actions for dilapidations (because any one can bring 
an action), that I would again use the tabulated form. 

TABLE XXV. 

1. The heir may, although the lessee have only 
covenanted with the lessor, his executors and ad- 
ministrators. 

2. The lessor and his assignee. 

The reasoD of this is that the covenants to repair run 
with the land, and are binding as well on the parties 
covenanting as on the assignee of his interest, and may be 
taken advantage of by the assignee of the reversion as 
well as by the lessor himself. There are eight cases in 
support of this mentioned by Grady, 

* 3. The assignee of the reversion ; but he is 
limited to such breaches as have occurred after he 
has purchased. 

4. The assignee of part of the reversion. 

5. The executors and administrators of the party 
originally having a right to sue. 
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The executor is not limited, but may sue for a ooyenant 
broken in the lifetime of the testator, although the cove- 
nant ruDS with the land. The executor of tenant for life 
also may sue for breach of covenant committed in life- 
time of the testator. Executors or administrators of any 
person deceased may maintain actions of trespass or case 
for any injury to the real estate of such person committed 
in his lifetime, for which an action might have been 
maintained by such person, provided such injury shrill 
have been committed within six calendar months before 
the death, and that such action shall be brought within 
one year after the death. 

6. The lessor may, where the demise is not 
under seal, and where, consequently, the right to 
sue on an agreement to repair does not pass to 
the assignee of the lessor, then notwithstanding 
the assignment the lessor may. 

Those against whom actions may be maintained are : — 

TABLE XXVI. 

1. An heir. 

2. The assignee of the lessee. 

And also his executor or administrator, even although 
the assignee be not mentioned in the deed. 

The assignee of a lease is liable for breach of covenant 
to repair committed during his own possession, though he 
may have assigned tlie premises before the action was 
brought. He is not liable directly to the lessor except for 
such dilapidations as occur from the period the premises 
were assigned to him, until the period he again, with bona 
fdes, assigns them to some one else. He is not liable on 
a covenant by the lessee to do a specific thing within a 
given time, if the covenant is broken before the assign- 
ment. It is well, however, to remark that the covenant 
cannot be so easily got rid of, because in nearly all assign- 
ments there is the covenant to hold harmless from all the 
covenants the lessee ot assignor. It therefore follows 
that though the assignee may not be directly liable to 
the lessor, he is usually liable to an action by the lessee, 
or the assignor to him. 

3. The lessee, who is always directly liable to 
lessor, and does not and cannot get rid of such 
liability by assignment, as the assignee may, 
which we have just explained. 



DILAPIDATIONS. 69 

4. The executor, bnt his liability commences 
only from the time he becomes interested. 

5. Executors or administrators, actions of tres- 
pass, or case for any wrong committed by the 
deceased in his lifetime, the time, however, being 
limited. 

NoTE.-r-An underlessee cannot be sued in covenant or 
debt on the oriiinal lease ; the reason being that there is 
no privity of estate between him and the grantor. 
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CHAPTER X. 

POWKBS OF LESSORS r!a>ES OOTE5AST8 FOB FORFEITCBS — OOITLD 

FOKKKBLT I8SUB WKIT OF SJSCnUST WITHOirT KOTICS ^BB- 

CE5T ACT OF PABIIAXE5T UMITOI6 THESB POWBB8 MXJST 

8BBTE LB8SEBS WITH KOTIGB BEQUIBOO TO AMBSTD — BIOHT 
TO APPLY TO THB OOUBT — BBLIBF — FOWEB OF THE OOUBT 

TO OBDEB OOMPEKSATIOS OB DAJfAGES FOBFETTUBE ^PBELIM- 

IHABT HOTICES— HOW THESE MAT BE SEBYED— WHAT THE ACT 
BEQUIBBS OOUBT — PBOGEDUBE 0BDEE8. 

SO oppressive have been fonnd the powers whicli lessors 
possess nnder the coyenants for ejectment — ^becaose, as will 
be fonnd in these pages, the lessors had not merely a remedy 
to eject after three months' notice should the lessee fail to repair, 
but also they conld without any notice issue a writ of eject- 
ment, — that an Act of Parliament was passed on the 22nd of 
August, 1881, which Act came into force the 1st of January 
last year, limiting the powers of lessors, and necessitating that 
they shall serve the lessees with a notice specifying the par- 
ticular breach complained of, and requiring the lessee to 
remedy such breach, before they can successfully bring any 
action. 

Again, such Act gives the lessees the right to apply to the 
Court for relief^ it resting however with the Court to grant or 
refuse relief, as the Court, having regard to the conduct of the 
parties and other circumstances, shaU see fit. Again, the Court 
has the power, in giving relief, to grant it on any terms as to 
costs, expenses, damages, compensations, penalties or otherwise, 
as the Court shall in each case think fit. I give in Appendix, 
page 102, the whole of the sub-section, No. 14 (Section III.), 
which relates to fobfeitube. 

As there are times when preliminary notices are required to 
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be served with rapidity, it is well for the Surveyor to know 
what the Act requires, and I therefore, in the Appendix, give 
Section XY., which sets out how the notices may be served (see 
page 105). I also give Section XYL, which includes ooubt — 

PBOCEDUBE OBDEBS. 
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CHAPTER XL 

AGBIGULTUBAL H0LDIN6S (eNGLANd) ACT, 1883, OOMPENSATIDNS 
PAYABLE TO THE TENANT — NOT PAYABLE FOB IMPB0VEMENT8 
EXECUTED BEFOBE COMMENCEMENT OF ACT — LANDLOBD's 009- 
SENT NECESSABY TO CERTAIN IMPBOYEMENTS — NOTICE TO BE 
GIVEN TO LANDLOBD FOB IMPBOYEMENTS IN DBAINAGE IM- 
PBOYEMENTS FOB WHICH LANDLOBD*S CONSENT NOT NEOES- 
BABY — ^BEDUCTIONS IN TENANT'S COMPENSATION — AUGMENTA- 
TIONS IN SAME LIMIT OF LANDLOBD*S BIGHT TO OBTAIN 

COMPENSATION FOB WASTE — HOW TENANT MAY LOSE 
COMPENSATION — HOW LANDLOBD MAY LOSE COMPENSATION — 
LANDLOBD AND TENANT MAY AGBEE ON AMOUNT OF COM- 
PENSATION — MODE OF BEFEBENCE SUMMABY OF SPECIAL 

POINTS AS TO FOBM OF AWABD ^INTEBPBETATION CLAUSES. 

I HAD incorporated so much of the Act of 1875 as was 
necessary for the valuer to know in making a set-off of 
improvements as against his claim for dilapidations, and had 
prepared the proof for the press, when there appeared no likeli- 
hood of the Bill in Parliament this year becoming law, but, as 
it was destined not to be sacrificed at the usual so-called 
"slaughter of the innocents," I have withdrawn the Act of 
1875, and substituted this new Act, called the " Agricultural 
Holdings " (England) Act, 1883. The reader will bear in mind 
this Act comes into operation on the 1st day of January 1884. 
In making a claim for dilapidations on farms in England (for 
the Act does not extend to Scotland or Ireland), the Surveyor 
must remember that there may be sets-off to be allowed, as 
under the Agricultural Holdings (England) Act, 1883, certain 
compensations are now payable to the tenant. 

These compensations are not payable in respect of improve- 
ments executed before the commencement of the Act, excepting 
only as follows : — 
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1. Where a teoant has within ten years before the 
commencement of this Act made an improvement men- 
tioned in the third part of the Fir^t Schedule hereto, and 
he is not entitled under any contract or custom, or under 
the Agricultural Holdings (England) Act, 1875, to com- 
pensation in respect of such imi)roTenient : or 

2. Where a tenant has executed an improvement 
mentioned in the first or second part of the said First 
Schedule within ten years previous to the commencement 
of this Act, and he is not entitlfd under any contract, or 
custom, or under the A$?rieultural Holdings (England) 
Act, 1875, to compensation in resjiect of such improve- 
ment, and the landlord within one year after the com- 
mencement of this Act declares in writing his consent to 
the making of such improvement, then such tenant on 
quitting his holding at the determination of a tenancy 
after the commencement of this Act may claim com- 
pensation under this Act in respect of such improvement 
in the same manner as if this Act had been in force at the 
time of the execution of such improvement. 

To obtain compeDsation under the Act in respect of any of the 
improyements set forth in Part I. of the First Schedule, and exe- 
cuted after the commencement of this Act, it is necessary that 
the landlord or his duly authorized agent shall give his consent 
in writing to the proposed improvements. I give the exact words 
of the Act. 

3. Compensation under this Act shall not be payable 
in respect of any improvement mentioned in the first part 
of the First Schedule hereto, and executed after the com- 
mencement of this Act, unless the landlord, or his agent 
duly authorized in that behalf, has, previously to the 
execution of the improvement and after the passing of 
this Act, consented in writing to the making of such 
improvement, and any such consent may be given by the 
landlord unconditionally, or upon such terms as to com- 
pensation, or otherwise, as may be agreed upon between 
the landlord and the tenant, and in the event of any 
agreement being made between the landlord and the 
tenant, any compensation payable thereunder shall be 
deemed to be substituted for compensation under this 
Act. 

Impbotements to which Consent op Landlobd is 

BEQUIBED. 

(1.) Erection or enlargement of buildings. 

(2.) Formation of silos. 

(3.) Laying down of permanent pasture. 
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(4.) Making and planting of osier beds. 

(5.) Making of water meadows or works of irrigation, 

(6.) Making of gardens. 

(7.) Making or improving of roads or bridges. 

(8.) Making or improving of watercourses, ponds, wells, 
or reservoirs, or of works for the application of water 
power or fur supply of water for agricultural or domestic 
purposes. 

(9.) Making of fences. 

(10.) Planting of hops. 

(11.) Planting of orchards or fruit bushes. 

(12.) Reclaiming of waste land. 

(13.) Warping of land. 

(14.) Embankment and sluices against floods. 

With regard to drainage, which forms Part II. of the First 
Schedule, it is well to remember that under Clause 4 no com- 
pensation is payable unless the tenant has, not more than 
three months, and not less than two months before beginning 
the proposed work, given the landlord or his agent notice in 
writing of his intention to do so. I give the clause in full. 

4. Compensation under this Act shall not be payable 
in respect of any improvement mentioned in the second 
part of the First Schedule hereto, and executed after the 
commencement of this Act, unless the tenant has, not more 
than three months and not less than two months before 
beginning to execute such improvement, given to the 
landlord, or his agent duly autlioiized in that behalf, 
notice in writing of his intention so to do, and of the 
manner in which' he proposes to do the intended work, 
and upon such notice being given, the landlord and tenant 
may agree on the terms as to compensation or otherwise 
on which the improvement is to be executed, and in the 
event of any such agreement being made, any compensa- 
tion payable thereunder shall be deemed to be substituted 
for compensation under this Act, or the landlord may, 
unless the notice of the tenant is previously withdrawn, 
undertake to execute the improvement himself, and may 
execute the snme in any reasonable and proper manner 
which he thinks fit, and charge the tenant with a sum 
not exceeding five pounds per centum per annum on the 
outlay incurred in executing the improvement, or not 
exceeding such annual sum payable for a period of twenty- 
f^ye years as will repay such outlay in the said period, 

th interest at the rate of three per centum per annum, 
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Buch annual sum to be recoverable as rent. In default of 
any such agreement or undertaking, and also in tlie event 
of the landlord failing to comply with his undertaking 
within a reasooable, time, the tenant may execute the 
improvement himself, and shall in respect thereof be 
entitled to compensation under this Act. 

The landlord and tenant may, if they think fit, dispense 
with any notice under this section, ana come to an agree- 
ment in a lease or otherwise between themselves in the 
same manner and of the same validity as if Buch notice 
had been given. 

Compensations are also payable for certain improvements to 
which the consent of the landlord is not required. These are 
set forth in Part III. of the First Schedule of the Act, but 
Clause 5 contains certain reservations as to existing and future 
contracts of tenancy, and I therefore give the exact words of the 
Act. 

5. Where, in the case of a tenancy under a contract of 
tenancy current at the commencement of this Act, any 
agreement in writing or custom, or the Agricultural 
Holdings (England) Act, 1875, provides specific compensa- 
tion for any improvement comprised in the First Schedule 
hereto, compensation in respect of such improvement, 
although executed after the commencement of this Act, 
shall be payable in pursuance of such agreement, custom, 
or Act of Parliament, and shall be deemed to be substituted 
for compensation under this Act. 

Where, in the case of a tenancy under a contract of 
tenancy beginning after the commencement of this Act, 
any particular agreement in writing secures to the tenant 
for any improvement mentioned in the third part of the 
First Schedule hereto, and executed after the commence- 
ment of this Act, fair and reasonable compensation, having 
regard to the circumstances exiHting at the time of 
making such agreement, then in such case the compensa- 
tion in respect of such improvement shall be payaole in 
pursuance of the particular agreement, and shall be 
deemed to be substituted for compensation under this 
Act. 

The last preceding provision of this section relating to 
a particular agreement shall apply in the case of a tenancy 
under a contract of tenancy current at the commencement 
of this Act in respect of an improvement mentioned in the 
third part of the First Schedule hereto, specific compensa- 
tion for which is not provided by any agreement in writing 
or custom, or the Agricultural HolcUngs Act, 1875. 
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Impbovemestts to which Cosiest of Landlord is sot rbqcised. 

(16.) Boning of land with nndiasulTed bones. 

(17.) Chalking of land. 

(18.) Clay-boruing. 

(19.) Claying of land, 

(20.) Liming of land. 

(21.) Marling of laud. 

(22.) Application to land of purchased artificial or other 
porchaaed manure. 

(23.) Consumption on the holding by cattle, sheep, or pigs 
of cake or other feeding stuff not produced on the 
holding. 

In ascertaining the amount of compensation payable to the 
tenant in respect of any improvement, there are certain redac- 
tions to be taken into account (Clause 6), as follows : — 

a. Any benefit which the landlord has giyen or allowed 
to the tenant in comdderation of the tenant executing the 
improvement; and 

h. In the case of compensation for manures, the value of 
the manure that would have been produced by the con- 
sumption on the holding of any hay, straw, roots, or green 
crops sold off or removed from the holding within the 
last two years of the tenancy or other less time for whicti 
the tenancy has endure<i, except as far as a proper return 
of manure to the holding has been made in respect of such 
produce so sold off or removed therefrom ; and 

c. Any sums due to the landlord in respect of rent or in 
respect of any waste committed or permitted by the tenant 
or in respect of any breach of covenant or other agreement 
connected with the contract of tenancy committed by the 
tenant, also any taxes, rates, and tithe rent-charge due or 
becoming due in respect of the holding to which the 
tenant is liable as between him and the landlord. 

There is also to be taken into account, in augmentation of the 
tenant's compensation, 

d. Any sum due to the tenant for compensation in 
respect of a breach of covenant or other agreement con- 
nected with a contract of tenancy and committed by the 
landlord. 

With regard to the reduction of the tenant's compensation in 
respect of anj waste or breach committed bj him, it is impor- 
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tant to remember that this cannot be claimed if the action 
complained of occurred more than four years before the 
determination of the tenancy. 

It is necessary for the Surveyor to remember that under the 
Act the tenant will lose his right to compensation unless two 
months at least before the determination of the tenancy he 
gives notice in writing to the landlord of his intention to make 
a claim (Clause 7). 

Again, the Surveyor, if acting for the landlord, must remember 
that he will lose his right, imless within fourteen days after 
the expiry of the tenancy he gives a counter notice in writing 
to the tenant of his intention to make a claim in respect of any 
waste, or any breach of covenant, or other agreement, and every 
such notice and counter notice should give particulars of the 
intended claim, as far as can reasonably be done (Clause 7). 

The landlord and the tenant may agree on the amount and 
mode and time of payment of compensation to be paid under 
this Act, but if in any case they do not so agree, the differ- 
ence shall be settled by a reference (Clause 8). 

The MODB OF BEFEBENOE is as follows : — 

Appointment of Referee or Referees and Umpire, 

9. "Where there is a reference under this Act, a referee, 
or two i^eferees and an umpire, shall be appointed ad 
follows : — 

(1.) If the parties concur, there may be a single referee 
t appointed by tliem jointly : 

(2.) If before award the single referee dies or becomes 
incapable of acting, or for seven days after notice from the 
parties, or either of them, requiring him to act, fails to act, 
the proceedings shall begin afresh, as if no referee had 
been appointed : 

(3.) If the parties do not concur in the appointment of 
a single referee, each of them shall appoint a referee : 

(4.) If before award one of two referees dies or becomes 
incapable of acting, or for seven days after notice from 
either party requiring him to act, fails to act, the party 
appointing him shall appoint another referee : 

(5.) Notice of every appointment of a referee by either 
party shall be given to the other party : 

(6.) If for fourteen days after notice by one party to the 
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other to appoint a referee, or another referee, the other 
party fails to do so, then, on the application of the party 
giving notice, the county oonrt shall within fourteen days 
appoint a competent and impartial person to be a referee : 

(7.) Where two referees are appointed, then (subject to 
the provisions of this Act) they shall before they enter on 
the reference appoint an umpire: 

(8.) If before award an umpire dies or becomes in- 
capable of acting, the referees shall appoint another 
umpire : 

(9.) If for seven days after request from either party the 
referees fail to appoint an umpire, or another umpire, 
then, on the application of either party, the county court 
shall within fourteen days appoint a competent and im- 
partial person to be the umpire. 

(10.) Every appointment, notice, and request under 
this section shall ite in writing. 

Bequisition for Appointment of Umpire by Land 
Commissioners^ 4rc, 

10. Provided that, where two referees are appointed, an 
umpire may be appointed as follows : 

(1.) If either party, on appointing: a referee, requires, by 
notice in writing to the other, tiiat the umpire shall be 
appointed by the Land Commissioners for England, then 
the umpire, and any successor to him, shall be appointed, 
on the application of either party, by tho^se commis- 
sioners. 

(2.) In every other case, if either p irty on appointing a 
referee requires, by notice in writing to the other, that the 
umpire sliail be appointed by the county court, then, un- 
less the other party dissents by notice in writing there- 
from, the umpire, and any successor to him, shall on the 
application of either party be so appointed, and in case of 
such dissent the umpire, and any successor to him, sliall 
be appointed, on the application of either party, by the 
Land Commissioners for England. 

Exercise of Powers of County Court, 

11. The powers of the county court under this Act 
relative to the appointment of a referee or umpire shall 
be exercisable by the judge of the court having jurisdic- 
tion, whether he is witliout or within his district, and may, 
by consent of the parties, be exercised by the registrar of 
the court. 



t 



Mode of Submission to Reference. 

12. The delivery to a referee of liis appointment shall 
be deemed a submission to a reference by the party 
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delivering it ; and neither party shall have power to 
revoke a submission, or the appointment of a referee, 
without the consent of the other. 

Power for Referee^ ^-c., to Require Production of Documents, 

Administer OathSy ^c, 

13. The referee or referees or umpire may call for the 
production of any sample, or voucher, or otlier document, 
or other evidence which is in the pissession or power of 
either party, or which either party can produce, and 
which to the referee or referees or umpire seems necessnry 
for determination of the matters referred, and may take 
the examination of the parties and witnesses on oath, and 
may administer oaths and take affirmations ; and if any 
person so sworn or affirming wilfully and corruptly gives 
false evidence he shall be guilty of perjury. 

Power to Proceed in Absence. 

14. The referee or referees or umpire may proceed in 
the absence of either party where the same appears to him 
or them expedient, after notice given to the parties. 

Form of Award. 

15. The award shall be in writing, signed by the 
referee or referees or umpire. 

T%m£ for Award of Referee or Referees, 

16. A sinp:le referee shall make his award ready for 
delivery within twenty-eight days after his appointment. 

Two referees shall make their award ready for delivery 
within twenty-eight days after the appointment of the last 
appointed of them, or within such extended time (if any) 
as they from time to time jointly fix by writing under 
their hands, so that they make their award ready for 
delivery within a time not exceeding in the whole forty- 
nine days after the appointment of the last appointed of 
them. 

Award in Respect of Compensation under ss, 3, 4, and 5. 

17. In any case provided for by section three, four, or 
five, if compensation is claimed under tliis Act, such com- 
pensation as under any of those sections is to be deemed to 
he substituted for compensation under this Act, if and so 
far as the s:\me can, consistently with the terms of the 
agreement, if any, be ascertained by the referees or the 
umpire, shall be awarded in respect of any improvements 
thereby provided for, and the award shall, when necessary, 
distinguish such improvements and the amount awarded 
in respect ttiereof : and an award given under this section 
shall be subject to the appeal provided by this Act. 



» 
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Reference to and Award by Umpire, 

18. Where two referees are appointed and act, if they 
fail to make their award ready for delivery within the 
time aforesaid, then, on the expiration of that time, their 
authority shall cease, and thereupon the matters referred 
to them shall stand referred to the umpire. 

The umpire shall make his award ready for delivery 
within twenty-eight days after notice in writing given to 
him by either party or referee of the reference to him, or 
within such extended time (if any) as the registrar of the 
county court from time to time appoints, on the applica- 
tion of the umpire or of either party, made before the ex- 
piration of the time appointed by or extended under this 
section. 

Award to give Particulars. 

19. The award shall not award a sum generally for 
compensation, but shall, so far as possible, specify — 

(a.) The several improvements, acts, and things in respect 
whereof compensation is awarded, and the several matters 
and things taken into account under the provisions of 
this Act in reduction or augmentation of such compensa- 
tion ; 

(6.) The time at which each improvement, act, or thing 
was executed, done, committed, or permitted ; 

(c.) The sum awarded in respect of each improvement, 
act, matter, and thing ; and 

(d.) Where the landlord desires to charge his estate, 
with the amount of compensation found due to the tenant, 
the time at which, for the purposes of such charge, each 
improvement, act, or thing in respect of which compensa- 
tion is awarded is to be deemed to be exhausted. 



Costs of Reference. 

20. The costs of and attending the reference, including 
the remuneration of the referee or referees and umpire, 
where the umpire has been required to act, and including 
otiier proper expenses, shall be borne and paid by the 
parties in such proportion as to the referee or referees or 
umpire appears just, regard being had to the reasonable- 
ness or unreasonableness of the claim of either party in 
respect of amount, or otherwise, and to all the circum- 
stances of the case. 

The award may direct the payment of the whole or any 
part of the costs aforesaid by the one party to the other. 

The costs aforesaid shall be subject to taxation by the 
registrar of the county court, on the application of either 
party, but that taxation shall be subject to review by the 
judge of the county court. 
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Day for Payment, 

21. The award shall fix a day, not sooner than one 
month after the delivery of the award, for the payment of 
money awarded for compensation, costs, or otherwise. 

Submission not to be Removable^ 4^c. 

22. A submission or award shall not be made a rule of 
any court, or be removable by any process, into any court, 
and an award shall not be questioned otherwise than as 
provided by this Act. 

Appeal to County Court. 

23. Where the sum claimed for compensation exceeds 
ONB HUNDRED POUNDS, either party may, within seven 
days after delivery of the award, appeal against it to the 
judge of the county court on all or any of the foUowiug 
grounds: 

1. That the award is invalid ; 

2. That the award proceeds wholly or in part upon an 
improper application of or upon tlie omission properly to 
apply the special provisions of sections three, four, or five 
of this Act ; 

3. That compensation has been awarded for improve- 
ments, acts, or things, breaches of covenants or agree- 
ments, or for committing or permitting waste, in respect 
of which the party claiming was not entitled to com- 
pensation ; 

4. That compensation has not been awarded for im- 
provements, acts, or things, breaches of covenants or 
agreements, or for committing or permitting waste, in 
respect of which the party claiming was entitled to 
compensation ; 

and the judge shall hear and determine the appeal, and 
may, in his discretion, remit the case to be reheard as to 
the whole or any part thereof by the referee or referees or 
umpire, with such directions as he may think fit. 

If no appeal is so brought, the award shall be final. 

The decision of the judge of the county court on appeal 
shall be final, save that the judge shall, at the request of 
either party, state a special case on a question of law for 
the judgment of the High Court of Justice, and the 
decision of the High Court on the case, and respecting 
costs and any other matter connected therewith, shall 
be final, and the judge of the county court shall act 
thereon. 

Recovery of Compensation. 

24. Where any money agreed or awarded or ordered 
on appeal to be paid for compensation, costs, or otherwise, 
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is not paid within fourteen days after the time when it is 
agreed or awarded or ordered to be paid, it shall be 
recoverable, upon order made by the judge of the county 
court, as money ordered by a county court under its 
ordinary jurisdictiou to be paid is recoverable. 

Appointment of Guardian, 

25. Where a landlord or teuant is an infant without 
a guardian, or is of unsound mind, not so found by inqui- 
sition, the county court, on the application of any person 
interested, may appoint a guardian of the infant or person 
of unsound mind for the purposes of this Act, and may 
change the guardian if and as occasion requires. 

Provisions Respecting Married Women, 

26. Where the appointment of a person to act as the 
next friend of a married woman is required for the 
purposes of this Act, the county court may make such 
appointment, and may remove or change that next friend 
if and as occasion requires. 

45 A 46 Vict, c. 75. 

A woman married before the commencement of the 
Married Woman's Property Act, 1882, entitled for her 
separate use to land, her title to which accrued before 
such commencement as aforesaid, and not restrained from 
anticipation, shall, for the purposes of this Act, be in 
respect of land as if she was unmarried. 

Where any other woman married before the commence- 
ment of the Married Women's Property Act, 1882, is 
desirous of doing any act under this Act in respect of 
land, her title to which accrued before such commence- 
ment as aforesaid, her husband's concurreuce shall be 
requisite, and she shall be examined apart from him by 
the county court, or by the judge of the county court for 
the place where she for the time being is, touching her 
knowledge of the nature and effect of the intended act, 
and it shall be ascertained that she is acting freely and 
voluntarily. 

Costs in County Court, 

27. The cost of proceedings in the county court under 
this Act shall be in the discretion of the court. 

The Lord Chancellor may from time to time prescribe a 
scale of costs for those proceedings, and of costs to be 
taxed by the registrar of the court. 

Service of Notice, &c, ' 

28. Any notice, request, demand, or other instrument 
under this Act may be served on the person to whom it ia 
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to be given, either personally or by leaving it for him at 
his last known place of abode in England, or by sending 
it through the post in a registered letter addressed to him 
there ; and if so sent by post it shall be deemed to have 
been served at the time when the letter containing it 
would be delivered in ordinary course ; and in order to 
prove service by letter it shall be sufficient to prove that 
the letter was properly addressed and posted, and that it 
contained the notice, request, demand, or other instrument 
to be served. 

Ghabge of Tbnant^s Compensation. 
Power for Landlord on Paying Compensation to Obtain Charge. 

29. A landlord, on pa3dng to the tenant the amount due 
to him in respect of compensation under this Act, or in 
respect of compensation authorised by this Act to be 
substituted for compensation under this Act, or on ex- 
pending such amount as may be necessary to execute an 
improvementf under the second 'part of the First Schedule 
hereto, after notice given by the tenant of his intention to 
execute such improvement in accordance with this Act, 
shall be entitled to obtain from the county court a charge 
on the holding, or any part thereof, to the amount of the 
sum so paid or expended. 

The court shall, on proof of the payment or expendi- 
ture, and on being satisfied of the observance in good 
faith by the parties of the conditions imposed by this Act, 
make an order charging the holding, or any part thereof, 
with repayment of the amount paid or expended, with 
such interest, and by such instalments, and with such 
directions for giving effect to the charge, as the court 
thinks fit. 

But, where the landlord obtaining the charge is not 
absolute owner of the holding for his own benefit, no 
instalment or interest shall be made payable after the 
time when the improvement in respect whereof compensa- 
tion is paid will, where an award has been made, be taken 
to have been exhausted according to the declaration of 
the award, and in any other case after the time when any 
such improvement will in the opinion of the court, after 
hearing such evidence (if any) as it thinks expedient, have 
become exhausted. ' 

The instalments and interest shall be charged in favour 
of the landlord, his executors, administrators, and assigns. 

The estate or interest of any landlord holding for an 
estate or interest determinable or liable to forfeiture by 
reason of his creating or suffering any charge thereon 
shall not be determined or forfeited by reason of his 
obtaining a charge under this Act, anything in any deed, 
will, or other instrument to the contrary thereof notwith- 
standing. 
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45 ^ 46 Vict. c. 38. 

Capital money arising under the Settled Land Act, 
1882, may be applied in payment of any moneys expended 
and costs incurred by a landlord under or in pursuance 
of this Act in or about the execution of any improvement 
mentioned in the first or second parts of the schedule 
hereto, as for an improvement authorised by the said 
Settled Land Act ; and such money may also be applied 
in discharge of any charge created on a holding under or 
in pursuance of this Act in respect of any such improve- 
ment as aforesaid, as in discharge of an incumbrance 
authorised by the said Settled Land Act to be discharged 
out of such capital money. 

Incidence of Charge. 

30. The sum charged by the order of a county court 
under this Act shall be a charge on the holding, or the 
part thereof charged, for the landlord's interest therein, 
and for all interests therein subsequent to tliat of the 
landlord ; but so that the charge shall not extend beyond 
the interest of the landlord, his executors, administrators, 
and assigns, in the tenancy where the landlord is himself 
a tenant of the holding. 

Provision in Case of Trustee. 

31. Where the landlord is a person entitled to receive 
the rents and profits of any holding as trustee, or in any 
character otherwise than for his own benefit, the amount 
due from such landlord in respect of compensation under 
this Act, or in respect of compensation authorised by this 
Act to be substituted for compensation under this Act, 
shall be charged and recovered as follows and not other- 
wise ; (that is to say,) 

(1.) The amount so due shall not be recoverable person- 
ally against such landlord, nor shall he be under any 
liability to pay such amount, but the same shall be a 
charge on and recoverable against the holding only. 

(2.) Such landlord shall, either before or after having 
paid to the tenant the amount due to him, be entitled to 
obtain from the county court a charge on the holding to 
the amount of the sum required to be paid or which has 
been paid, as the case may be, to the tenant. 

(3.) If such landlord neglect or fail within one month 
after the tenant has quitted his holding to pay to the 
tenant the amount due to him, then after the expiration 
of such one month the tenant shall be entitled to obtain 
from the county court in favour of himself, his executors, 
administrators, and assigns, a charge on the holding to 
the amount of the sum due to him, and of all costs 
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properly incurred by him in obtaining the charge or in 
raising the amount due thereunder. 

(4.) The court shall on proof of the tenant's title to 
have a charge made in his favour make an order charging 
the holding with payment of the amount of the charge, 
including co^ts, in like manner and form as in case of a 
charge which a landlord is entitled to obtain. 

Advance made by a Company, 

32. Any company now or hereafter incorporated by 
Parliament, and liaving power to advance money for the 
improvement of land, may take an assignment of any 
charge made by a county court under the provisions of 
this Act, upon such terms and conditions as may be 
agreed upon between such company and the person 
entitled to such char<2^e ; and such company may assign 
any charge so acquired by them to any person or persons 
whomsoever. 

I now summarize the special points to which the referee 
must attend in order to prevent the awards being upset, 

1. Award must be in writing, signed by referee or referees or 
umpire. 

2. Award of single referee to be ready for delivery within 28 
days after appointment. 

3. Award of two referees to be ready for delivery within 28 
days after appointment of last appointed of them, or within such 
extended time (jointly fixed by them in writing) not exceeding 
in the whole 49 days. 

4. Award of umpire to be ready for delivery within 28 days 
after notice given him in writing, or within extended time ap- 
pointed by the registrar of the coimty court. 

5. Award to give particulars. 

6. Award to state time at which each improvement was exe- 
cuted. 

7. Award to give separate amounts for each particular 
improvement, act, matter, or thing of compensation. 

8. Award to fix a day for payment not sooner than one 
month after delivery of award. 
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The interpretation clauses in the Act are as follows : — 

" Contract of tenancy " means a letting of or agreement 
for the letting laud for a term of years, or for lives, or for 
lives and years, or from year to year : 

A tenancy from year to year under a contract of tenancy 
current at the commencement of the Act shall for the 
purposes of this Act be deemed to continue to be a 
tenancy under a contract of tenancy current at the com- 
mencement of this Act until the first day on which either 
the landlord or tenant of such tenancy could, the one by 
giving notice to the other immediately after the com- 
mencement of this Act, cause such tenancy to determine, 
and on and after such day as aforesaid shall be deemed to 
be a tenancy under a contract of tenancy beginning after 
the commencement of this Act : 

" Determination of tenancy " means the cesser of a con- 
tract of tenancy by reason of effluxion of time, or from 
any other cause : 

" Landlord ** in relation to a holding means any person 
for the time being entitled to receive the rents and profits 
of any holding ; 

*' Tenant '* means the holder of land under a landlord 
for a term of years, or for lives, or for lives and years, or 
from year to year : 

** Tenant '* includes the executors, administrators, as- 
signs, legatee, devisee, or next-of-kin, husband, guardian, 
committee of the estate or trustees in bankruptcy of a 
tenant, or any person deriving title from a tenant ; and 
the right to receive compensation in respect of any im- 
provement made by a tenant shall enure to the benefit of 
such executors, administrators, assigns, and other persons 
as aforesaid : 

" Holding " means any parcel of land held by a tenant : 

** County court," in relation to a holding, means the 
county court within the district whereof the holding or 
the larger part thereof is situate : 

" Person " includes a body of persons and a corporation 
aggregate or sole : 

"Live stock" includes any animal capable of being 
distrained : 

*' Manures " means any of the improvements numbered 
twenty-two and twenty-three in the third part of the 
First Schedule hereto : 

The designations of " landlord '* and " tenant ** shall 
continue to apply to the parties until the conclusion of 
any proceedings taken under or in pursuance of this Act 
in respect of compensation for improvements or under any 
agreement made in pursuance of this Act. 
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CHAPTER XII. 

WAIVBB — BBOEIYEBS OP ESTATES — WHO USUALLY APPOINTED BY 
THE OOUBT OF OHANOEBY — OBEAT OABE NBOESSABY AS BE- 
GEIYEB — BEOEIPT OP BENT — AS TO GIVING EXTENSION OP TIME 
— HOW WAIVEB OP POBPEITUBB CAN BE OBTAINED— APTEB 
ACTION BBOUGHT — NO BEUBP PBOM EQUITY — AS TO COM- 
MENCING ACTION BEPOBB EXPIBY OP THE TIME GIVEN UNDEB 
NOTICE TO BEPAIB COVENANT — WHAT AMOUNTS TO A WAIVBB 
— ENTBBING AND DOING BEPAIBS — ^INDUCING AN IMPBESSION 
OP BEING SATISFIED — WHAT MAY AMOUNT TO A WAIVEB 

EVEN WHEBE LESSOB NO PABTY THEBETO — INJUNCTIONS 

WHEBE INTENTION TO DO INJUBY — ALTEBATIONS IP IM- 

PBOVEMENTS — PULLING DOWN HOUSES — BUILDING — AN ACT 
CONTBABY TO COVENANT — WHEBE IT IS BEING CONTESTED 
WHETHEB THEBE IS A BIGHT TO DO CEBTAIN ACTS — MEBE 
THBEAT — TO WHOM GBANTED — CONCLUSION. 

AS surveyors are nearly always appointed receivers of estates 
by the Court of Chancery, and by those who have large 
properties and wish them well managed, it behoves our profes- 
sion to take great care that in the ordinary course of taking the 
rents they do not stultify any proceedings the solicitors may 
have taken. 

If a landlord, by any act, admits the continuance of his 
lessee's tenancy, after a forfeiture has accrued, this in law will 
operate as a waiver of the forfeiture.^ Thus if he accept rent 
becoming due after the forfeiture,^ or sue for such rent,^ or 
distrain for the same.^ But an acceptance of rent due at the 
time of the forfeiture is no waiver,^ nor even if due subsequently, 



1 Ward V. Day, 33 L. J. Q. B., 3, 254 ; Dumpor's case, 1 Smith L. C, 41, Yth ed. 

2 Wabrand v. Hawkins, 44 L. J. C, P., 116; L. IL, 10 C. P., 342. 
« Dendy v. Nicholl, 4 C. B. N. S., 3Y6. 

* Catesworth v. Spokes, 10 C. B. N. S., 103. 
> Price V. Worwood, 4 H. aod N., 612. 
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H tbe hadkxd st tbe tone of tbe zetapk wis ignanoit of the 

The zetajfi of lentv for instuiee, wliile an actum for ejectment 
is pending, wiQ mnch eompliGsie the case and add to the diffi- 
coltj of obtaining a socetisBfnl rexdict; althongh it wonid 
appear it will not amount to a waiTer, nnless it can be shown 
it was so intended. 

An example I may qnote of a son who collected rents for 
his Either, who was too ill to attend to basiness, it not appear- 
ing that the son knew of the forfeitore, has mo aothoiity to 
waire it* 

Giying more time than the nsnal three montiis^ notice is not 
a waiTer, but only a sospension of the forfeiture.' 

Waiver of Forfeiture. — Can of conrse be arriyed at by potting 
the premises in repair in accordance with the corenants. 

Bat if actioa hrmujht, putting the premiaes afterwards into the most 
thorotigb repair required bj tbe covenants will be no answer to tbe action. 
Nor will the Conrt of Equity affi[>rd anj relief. 

Where the two coTcnants to repair occur, and notice is giyen 
nnder one, it is no waiver of the other (the general) covenant, 
and an action may be brought while the notice is ronning. 

It is a waiver where the landlord, under a special covenant, 
gave notice that he should enter and do the repairs, and distrain 
for the expenses/ 

Where the lessor acted so as to induce the assignee of the 
tenant, against whom the action was brought, to believe that he 
was doing all that he ought, it acted as a waiver, aud the lessor 
did not recover although the covenants were actually broken. 

If a landlord accept rent, or do any other act which amounts 
to a waiver, it is only a waiver of breaches actually incurred. 



1 Roe V. Harrison, 2 T. K., 426. 
t I)oe d. Nash v. Birch, 1 M. and W., 402. 
s Doe d. Rankin v. Brindley, 4 B. and Ad., 84. 
« Doe d. Reutzen v. Lewis, 5 A. and £., 277. 
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bat is no waiver of breaches continuing after the act or acts 
relied on as a waiver.^ 

A landlord is not precluded, by the waiver of one forfeiture, 
of availing himself of subsequent breaches.' 

If a landlord lies by, though cognisant of a breach, this does 
not amount to a waiver : there must be some positive act done 
by him.* 

The following may well be cited as showing a curious decision 
where a waiver really was given without the landlord's consent 
or knowledge. There was a treaty for the sale of the premises, 
and the proposed purchasers absolved the tenant from repairing, 
and the Court thought that, although there was no waiver by 
the landlord, yet that the neglect of the tenant was, under the 
circumstances, so excusable, that he was entitled to relief. It 
was, no doubt, one of those *' hard cases " which, to use the 
well-known expression, " made bad law." 

Injunctions can only be obtained where there is an apparent 
intention on the part of the tenant to do some irreparable injury 
to the premises ; for example, it will restrain tenant from alter- 
ing the premises, if such alterations be disagreeable to those 
who have a permanent interest in them, although the alterations 
may improve and beautify the property. Again, the Court will 
restrain a tenant from pulling down a house and building 
another, should it be objected to by the landlord. Again, 
injunction. can be obtained to restrain a tenant from committing 
an act contrary to his own covenant, even though it be not 
waste. Injunctions will also be granted to restrain the doing 
of certain acts, which the tenant claims a right to do, until by 
an action at law such right has been tried. 

It should be borne in mind it is not necessary that the action 
should be commenced before the application is made to the 
Court : a mere threat will sometimes be quite sufficient. In one 



1 Doe V. Jonee, 5 Ex., 498 ; Doe v. Woodbridge, 9 B. and C, 376. 

2 23 and 24 Vict. c. 38, s. 6. 

> Doe d. Sheppard v. Allen, 3 Tannt, 78. 
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case the sending a sawyer to mark trees was held sufficient. 
Injunctions will he granted to all persons whose interest wonld 
be prejudiced by the commission of the acts, provided of course 
they can show serious injury. It is not necessary, therefore, to 
show privity of estate,^ 

I have carefully considered every part of the subject, and 
shown that Dilapidations are voluntary, or permissive, and 
that in legal consideration (as Mr. Grady expresses it) they are 
either a wrongful act or misfeasance, and an injury to the 
reversionary estate, or merely a breach of contract ; and that in 
the former case, the remedy would be by an action on the case 
in the nature of waste for the injury done to the reversion ; and 
in the latter case the remedies are various, according to the 
nature of the contract between the parties. The forms of action 
comprise assumpsit, covenant, contract, debt (where covenant 
secured by a bond), ejectment, and injunction. 

That these varied forms of action give the injured person 
plenty of opportunities of obtaining redress no one will doubt ; 
but still, where those liable can be induced to meet their lia- 
bility fairly, my advice is, avoid law. 

A few words in conclusion. It is astonishing how soon one's 
pursuits cling to one. I recollect, some years since, making a 
walking tour, knapsack on shoulder, thick stick in hand, with a 
friend, and having walked a long distance we came upon one of 
those lovely bits of scenery which are so glorious and enthral- 
ling, probably because they are so suddenly met with. We 
stood enraptured — the grand bay, the sloping cliff, with the 
pretty cottages nestling among the trees ; beyond, the blue sea 
with the white sails of the ships. How the charm was broken 
by my waggish friend saying: "Replace defective chimney- 
pots ; point open joints of chimney-shafts I " That the pursuit 
of this dry subject is opposed to picturesqueness is clear : it is 
the very antithesis. Imagine a surveyor taking dilapidations 
in such a scene as the following, which I extract from that 



1 See as to this, Woodfall's L. and S., 12th ed., 684. 
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well-known book, " Dr. Syntax's Tour in Search of the Pic- 
turesque : " — 

" Beneath that archway once a gate, 
With hehnet crest in warlike state, 
The bands maroh'd forth, nor fear'd the toil 
Of bloody war that gave the spoil. 



But now, alas, no more remains 
Than will reward the painter's pains : 
The palace of the feudal victor 
Now serves for naught but for a picture. 



» 



No. The surveyor must cast aside the loye of the pic- 
turesque lichen, crumbling walls, dilapidated thatch, oyer- 
hanging chimneys, broken gates, untrimmed roofs^ and so forth, 
when in pursuit of his duty, and he will find these pages a very 
useful reference. 

That such reference to some standard is thought necessary, 
even in the fashionable world, I would quote an amusing 
passage from Mrs. Edwards's latest work : — " Alfred Hervey," 
observes Mrs. Crosbie suavely, '< is a man of the world, my dear 
Emma. Alfred knows the value of etiquette, as Bawdon will 
have to learn it in time. My dear, dear old uncle, your god- 
papa, sir. Canon Hervey, used to say that good manners are the 
small change of good morals. ' In our transitory state we have 
not time, we have not wisdom,' the venerable man used to say, 
* to decide, on the spur of the moment, whether any intended 
action be intrinsically right We can always say to ourselves. 
Is it usual for persons moving in a certain refined sphere of life 
to do so-and-so ? And we shall rarely, if ever, find ourselves 
misled in the result.' " 

Surely, if time is so limited that authority is wanted to guide 
the fashionable world, how much more must it be required for 
those pursuing our arduous profession ? 

Such AUTHOBiTT I havo endeavoured to make the foregoing 
pages on this important subject. 



■^ 
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EXTRACT FROM THE SCALE OF CHARGES RELATING TO 

DILAPIDATIONS. 



The Cliarge for Estiinatmg Dilapidations is 5 per cent, on 
the Estimate, and in no case less than two guineas. 
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ANSWERS TO QUESTIONS. 

Q. — Is it a dilapidation if the paving stones of an area are in 
several places broken in smaller pieces, or cracked across, but 
still all in place, and bonded with mortar or cement ? 

A. — It is a dilapidation, and my correspondent will find the 
reasons fully given on page 36. 

Q. — Under a yearly tenancy, after tenant has been in a house 
several years, is he liable for papering of a room being slightly 
torn, or would that come under wear and tear ? If not, what 
does tear mean ? If liable, must he paper all the room, or patch 
the injured part ? 

A. — As to the first part of the question, he is clearly liable 
for the torn paper, as it would not be " wear and tear " — " wear 
and tear " being usage, and not damage. Perhaps I cannot better 
explain this to my correspondent than by mentioning as an illus- 
tration the case of machinery, where " wear and tear " would 
palpably be the natural wear for its use in motion ; breakages 
and other injuries would be dilapidations. As to the second part 
of the question, undoubtedly he must paper the entire room if he 
cannot match the pattern of the paper with which the room is 
papered. 

Q. — If he (lessee) makes a long splinter on a grained skirting, 
may he mend and touch up, or must he paint and grain skirting 
all round the room ? 

A. — Only mend and touch up, but it must be done efficiently. 

Q. — Is lessee liable to reinstate, if bad settlement of house 
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(owing to insecure foundation) has cansed a fraeture of the 
walls? 

A. — ^Yes. 

Q. — ^If partitions and floors are sunken ? 

A. — Must be reinstated if caused by neglect of the lessee. 

Q. — If party wall bulged or otherwise dilapidated, is lessee 
liable to reinstate? If so, can he compel adjoining owner to 
contribute his share of expense towards so doing ? 

A. — The fact of its being a party wall makes no difference ; 
the same liability attaches as would to an external, or any wall. 
As to the second part of the question, adjoining owner is liable 
to contribute. 

Q. — Am I correct in believing that additions to tenements, 
which may be made by lessee during his holding, are brought 
within repairing clauses of lease or agreement, if no other stipu- 
lation thereon respecting such erection or addition ? 

A. — Certainly you are correct. The covenants would apply 
unless the additions were so erected as not to become part of the 
freehold. In this latter case they would be lessee's fixtures ; and 
he could remove them before expiry of lease. 

Q. — Where a tenant is bound by agreement to leave house in 
'' tenantable repair," what does that imply ? Does it mean/re^A 
paper, ceilings to be whitewashed anew, &c., and does it infer 
any substantial repairs ? 

A. — The writer of this question will do well to read " Cove- 
nants, their construction and accepted meaning," Chapters 3, 5, 9. 
He will there see that the covenant must be read having regard 
to the original state of the house, and it may be taken that the 
house should be left in fair order, but not, certainly, that at the 
end of the tenancy the house shall be fresh papered, and ceilings 
fresh whitened. It does require such substantial repairs as are 
necessary to keep the house wind and water-tight, so that the 
premises may be kept in fair condition. 
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Q. — ^If a yearly tenant complains to landlord of want 6i 
repairs, landlord neglects, and damage ensues, which party is 
liable for the damage ? 

A. — ^If no written agreement whereby landlord is bound to 
repair, then tenant must put up with the loss. My correspondent 
will see in Table I., Chapter 2, that there is no liability on the 
part of landlord to repair ; so that it necessarily would follow 
that he cannot be liable for any injury arising from his omis- 
sion to do that which he need not do. He is not legally 
liable at all. 

Q. — Under a yearly tenancy, if external rain-water pipe from 
roof gets choked or corroded, and the water leaks through wall, 
damaging the internal plastering, who is liable ? 

A. — The tenant would be liable in strict law, but I do not 
believe it could be enforced. If the injury were sustained in 
London, the custom, I think, might be pleaded, which is against 
requiring yearly tenants to repair roofs. 

Q. — Am I correct in understanding you to mean that when a 
tenant continues after the expiration of his lease, he does so under 
all the covenants thereof? 

A. — You are nearly correct in so understanding me. The 
law is most certain on this point ; he holds over, liable to all the 
covenants of his expired lease, which, however, are to be con- 
strued more mildly, on account of the absence of certainty in his 
remaining — see Table II., par. 13, Chapter 2. For example : 
suppose seven years to have passed by since lease expired, and 
that if lease existed the whole internal painting would be due ; 
and further, suppose landlord had given notice to determine the 
tenancy, it would be Jiard on the tenant that he should be turned 
out, and still be charged with the entire painting of the house, 
unless in his lease were the covenant (which is somewhat un- 
usual) that the house shall be painted inside in the hist year of 
the term. In this latter case, as he would not be damnified in 
imy way, he would be liable for the whole of the painting. 
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Q. — ^If carving in stone or wood be decayed, is lessee bound 
to cut out block and make good as before ? 

A. — Yes ; see Table XVIII., Chapter 6 ; the last paragraph 
shows the cheapest way of doing this that is permitted. 

Q. — If paving in yard put down by lessee daring holding 
(where none before), and same be broken or otherwise defective, 
is he bound to reinstate ? 

A. — Certainly he is. 

Q. — If tenant served with usual notice to repair within three 
months, and he agrees to do all repairs, <&c., to satisfaction of 
landlord's surveyor, is said landlord compelled by law to supply 
tenant with schedule of dilapidations ? 

A. — ^No; and the reason is obvious. The lessee or person 
liable to repair is supposed to understand the liability he has 
assumed, just as every Englishman is presumed to know the laws 
under which he lives, and no doubt the one case is as much a 
fiction as the other. Therefore, the wise man, on receiving the 
notice, would at once consult his own surveyor, and so in the 
end save money and trouble. 

Q. — If basement flooring and joists rotted, through damp 
arising from nature of soil, is lessee liable ? 

A. — Yes. 

Q. — Presuming lessee has signed agreement for lease with 
usual repairing covenants, and two days after taking possession 
the roof falls in owing to defective state of timbers, is lessee bound 
to reinstate, when it can be clearly shown that such dilapidation 
existed previous to his signing agreement ? 

A. — Yes. The liability accrues from the execution of the 
instrument. This is the reason why it is so necessary, when 
about taking the house on lease, to have a surveyor to inspect 
the state of premises. 
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Q. — Under a coyenant to well and tenantably repair, without 
any express obligation to paint, is a lessee bound to paint ? 

A. — ^Yes ; see Table XXI., Chapter 6, where liability is fully 
explained. 

Q. — I should be glad if the writer of the articles on this subject 
would, by way of practical illustration, answer the following 
queries: — (1.) If, at the end of a lease, where tenant covenants 
to repair, a boarded floor is to all appearance sound and in a 
tenantable state of repair, but when taking up a board the under- 
side of the boards and joists are found to be rotten, must the 
lessee replace, although possibly, if undisturbed, the floor might 
last a few years, and without taking up a board the real state of 
the floor would not be known ? (2.) Suppose a roof to be framed 
of English timber, say fir, put on during the term of a lease by 
the tenant, the tile or slate-covering perfectly sound, but the 
timber thoroughly worm-eaten, although not at the time giving 
way, is the lessee bound to replace the timber ? 

A. — ^The answer to both questions is " Yes." But, as the 
simple answer will not be satisfactory to many of my readers 
unless the reason is given, I give the latter. Legally, it is not 
of the slightest consequence whether a dilapidation can be seen 
or not. Therefore, if the floor joists are rotten, they must be 
renewed. Again, as to the roof, if the timbers are, as proposed 
in his question, thoroughly worm-eaten, they must be reinstated. 
Let me illustrate this from one case in my own practice. A 
large crack in a staircase wall, I found, had been papered over. 
Now, to all appearances, the wall was all right, and might pro- 
bably not have been noticed ; but, by putting my hand against 
the wall, of course it was found out. Well, I required the 
removal of the paper, the making good of the wall in a proper 
manner, and the repapering with paper of the same pattern. 
Can I bring a better case to illustrate that, in law, no cognis- 
ance is taken whether a dilapidation is hidden or not ? To 
make the answer full, I would mention the usual practice. 
This is to walk over a floor, and if it appears sound to pass it, 
and not take up a board, and this generally is quite a sufficient 
The same with a roof *, if no indication of decay can be 
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seen, it is nsnal and proper to conclude the timbers are sound, 
as they perform their duty. 

Q. — Where a lessee has taken out the chimney-pieces origi- 
nally in the house, and put in the best rooms very expensive 
ones, is he bound to leave the more costly ? or can he by rein- 
stating the original ones be enabled to remove the others ? The 
same question applies also to stoves and expensive kitcheners. 

A. — He may reinstate the original, but he must make good all 
disturbed works. 

Q.T— Is external pointing to £ront wall and all sides a dilapida- 
tion when it has not been pointed since the buQding of the 
house, some seventy years ago ? 

A. — ^It forms no part of deciding the question of dilapidations. 
It is immaterial whether the house walls are 70 or 200 years 
old, or whether they have been pointed or not. The question 
the surveyor has to determine is — are the walls suffering, and 
being injured for the want of pointing f If so, he then claims 
pointing. The kind of pointing he is to require, where a house 
has been pointed, is that of the same sort. Where it has never 
been pointed, then the cheapest kind consistent with good sound 
work. 

Q. — ^Where walls have sunk through drainage being effected 
into main sewer, must lessee reinstate and make good ? 

A. — ^Yes. 

Q. — ^Would you kindly explain meaning of Table II., No. 21, 
Chapter 2 : '* Odd as it may appear, it is yet correct that the 
covenant to paint at end of five years is not a continuing one." 
Does this imply that you cannot compel the lessee to paint every 
five years if he left the premises after ten years, having only 
painted once ? Could you come upon him for dilapidation or 
damage for not having painted ? 

A. — No, not under this covenant, because it is fulfilled by 
the painting at the fixed date. You could, I may mention, 
under the general repairing clauses, take up the question of the 
state of the paint. 
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EXTRACTS FROM THE CONVEYANCING AND LAW 
OF PROPERTY ACT, 1881.— [44 & 46 Vict. Ch. 41.] 

FOBFEITUBI. 

BeitricticyM on and Belief againd Forfeiture of Leases. 

14. — (1.) A right of re-entry or forfeiture under any proviso 
or stipulation in a lease, for a breacli of any covenant or condi- 
tion in the lease, shall not be enforceable, by action or other- 
wise, unless and until the lessor serves on the lessee a notice 
specifying the particular breach complained of and, if the 
breach is capable of remedy, requiring the lessee to remedy the 
breach, and, in any case, requiring the lessee to make compensa- 
tion in money for the breach, and the lessee fails, within a 
reasonable time thereafter, to remedy the breach, if it is capable 
of remedy, and to make reasonable compensation in money to 
the satisfaction of the lessor, for the breach. 

(2.) Where a lessor is proceeding, by action or otherwise, to 
enforce such a right of re-entry or forfeiture, the lessee may, in 
the lessor's action, if any, or in any action brought by himself, 
apply to the Court for relief; and the Court may grant or re- 
fuse relief, as the Court, having regard to the proceedings and 
conduct of the parties under the foregoing provisions of this 
section, and to all the other circumstances, thinks fit ; and in 
case of relief may grant it on such terms, if any, as to costs, 
expenses, damages, compensation, penalty, or otherwise, includ- 
ing the granting of an injunction to restrain any like breach in 
the future, as the Court, in the circumstances of each case, 
thinks fit. 

8.) For the purposes of this section a lease includes an ori- 
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ginal or derivative under-lease, also a grant at a fee farm rent, 
or securing a rent by condition ; and a lessee includes an ori- 
ginal or derivative under-lessee, and the heirs, executors, 
administrators, and assigns of a lessee, also a grantee under 
such a grant as aforesaid, his heirs and assigns ; and a lessor 
includes an original or derivative under-lessor, and the heirs, 
executors, administrators, and assigns of a lessor, also a grantor 
as aforesaid, and his heirs and assigns. 

(4.) This section applies although the proviso or stipulation 
under which the right of re-entry or forfeiture accrues is 
inserted in the lease in pursuance of the directions of any Act 
of Parliament. 

(5.) For the purposes of this section a lease limited to con- 
tinue as long only as the lessee abstains from committing a 
breach of covenant shall be and take effect as a lease to continue 
for any longer term for which it could subsist, but determinable 
by a proviso for re-entry on such a breach. 

(6.) This section does not extend — 

(i.) To a covenant or condition against the assigning, under- 
letting, parting with the possession, or disposing of 
the land leased ; or to a condition for forfeiture on 
the bankruptcy of the lessee, or on the taking in exe- 
cution of the lessee's interest ; or 

(ii.) In case of a mining lease, to a covenant or condition for 
allowing the lessor to have access to or inspect books, 
accounts, records, weighing machines or other things, 
or to enter or inspect the mine or the workings 
thereof. 

(7.) The enactments described in Part I. of the Second 
Schedule to this Act are hereby repealed. 

(8.) This section shall not affect the law relating to re-entry 
or forfeiture or relief in case of non-payment of rent. 

(9.) This section applies to leases made either before or after 
the commencement of this Act, and shall have effect notwith- 
standing any stipulation to the contrary. 
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XY. — HiSOBLLANSOUS. 

BegulcUuma respecting Notice. 

67. — (1.) Any notice required or authorized by this Act to 
be serred shall be in writing. 

(2.) Any notice required or authorized by this Act to be 
served on a lessee or mortgagor shall be sufficient, although 
only addressed to the lessee or mortgagor by that designar 
tion, without his name, or generally to the persons interested, 
without any name, and notwithstanding that any person to be 
affected by the notice is absent, under disability, unborn, or 
unascertained. 

(3.) Any notice required or authorized by this Act to be 
served shall be sufficiently served if it is left at the last-known 
place of abode or business in the United Kingdom of the 
lessee, lessor, mortgagee, mortgagor, or other person to be 
served, or, in case of a notice required or authorized to be 
served on a lessee or mortgagor, is affixed or left for him on 
the land or any house or building comprised in the lease or 
mortgage, or, in case of a mining lease, is left for the lessee at 
the office or counting-house of the mine. 

(4.) Any notice required or authorized by this Act to be served 
shall also be sufficiently served, if it is sent by post in a regis- 
tered letter addressed to the lessee, lessor, mortgagee, mortgagor, 
or other person to be served by name, at the aforesaid place of 
abode or business, office, or counting-house, and if that letter is 
not returned through the post-office undelivered; and that 
service shall be deemed to be made at the time at which the 
registered letter would in the ordinary course be delivered. 

(5.) This section does not apply to notices served in proceed- 
in the Court. 
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XVI. — CouBT ; P^OBDUBB ; Obdebs. 
Begtdations respecting Payments into Court and Applications. 

69. — (1.) All matters within the jurisdiction of the Court 
under this Act shall, subject to the Acts regalating the Court, 
be assigned to the Chancery Division of the Court. 

(2.) Payment of money into Court shall effectually exonerate 
therefrom the person making the payment. 

(3.) Every application to the Court shall, except where it is 
otherwise expressed, be by summons at Chambers. 

(4.) On an application by a purchaser notice shall be served 
in the first instance on the vendor. 

(5.) On an application by a vendor notice shall be served 
in the first instance on the purchaser. 

(6.) On any application notice shall be served on such persons^ 
if any, as the Court thinks fit. 

(7.) The Court shall have full power and discretion to make 
such order as it thinks fit respecting the costs, charges, or 
expenses of all or any of the parties to any application. 

(8.) General Bules for purposes of this Act shall be deemed 
Bules of Court within section seventeen of the Appellate 
Jurisdiction Act, 1876, and may be made accordingly. 

(9.) The powers of the Court may, as regards land in the 
County Palatine of Lancaster, be exercised also by the Court of 
Chancery of the County Palatine ; and Eules for regulating pro- 
ceedings in that Court shall be from time to time made by the 
Chancellor of the Duchy of Lancaster, with the advice and 
consent of a Judge of the High Court acting in the Chancery 
Division, and of the Yice-Chancellor of the County Palatine. 

(10.) General Eules, and Eules of the Court of Chancery of 
the County Palatine, under this Act may be made at any time 
after the passing of this Act, to take effect on or after the 
commencement of this Act. 
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Absttbd piopofiitioii, 27 

Aooepted meanings of covenants, 17 

Accident, inevitable, 14, 31 

Accidental dilapidations, 8, 13, 32 

Accidents by fire, 8, 10, 14, 19 

Aocniing dilapidations, 27 

Accumulations of earth soil and nibbish, 47 

Accurate schedules, 25 

Act of Parliament, 46 Geo. III., c. 43, 55 

„ 8 and 9 Vic, c. 124, lease made under, 84, 35 

Actions, 3, 64, 68, 90 

„ against assignee of tenant (case), 88 

„ against lessee for sub-lessee's repairs, 63 

M at common law, 16 

„ bases of, 65 

„ cross, by client against surveyor for negligence, 55 

„ dilapidations must exist at time of, 63 

„ for bresMsh of covenant, 68, 89 

„ for breach of contract, 90 

„ for debt, 90 

„ for dilapidations and waste, 25, 61 

„ for dilapidations and waste at end of term, 27 

„ for ejectment, 21, 61, 68, 88, 90 

„ for injunction, 89 

„ for injury to real estate, 36 

„ for non-repair at end of term, 10 

„ for obtaining sum equivalent to dilapidations, 61 

„ for trespass, 64, 65 

„ for waste against tenants in common and joint tenants not main- 
tainable, 17 

„ forms of, 90 

„ of assumpsit, 90 

„ on case, 14, 69, 90 

„ on covenant to repair, 8, 19 

„ for particulars of (case), 25 

„ preparing for, 3, 60 

„ putting premises in repair after, brought, 89 

„ who can be brought against, 3, 67, 68 

„ who can maintain, 3, 67 
when may be brought, 88 
to covenant, S 

by tenant, where can be restrained, 89 
lion, 31 
68 
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Acts of omission, 31 
„ of strangers, 31 
Additional cmims, 57 
Additions to tenements, 97 

„ where destroyed by fire, 5 

Adjoining owner, liability as to repairing party wall, 97 

„ house, where pulled down, 5 
Administrators, liabilities of, 65 

„ that can maintain actions, 64 

„ against whom may be maintained, 65 

„ 01 lessee, 69 

Adyance made by company (A. H. (E.) Act), 85 
Adverse decision of C!ourt of Common Pleas, 62 

„ opinion of surveyor, 58 
Advice on meeting brother professional, 56 
„ practical, 54 
„ required by client, 55 
After lease expired, 8, 10, 21 
Age of premises, 19, 30, 61, 62 

„ cases on, 61, 62 

Agreement for lease of copyhold premises, 18 

„ for lease signed, where roof fell in before execution of deed 

(see lease) 
„ to repair (see also covenant to repair), 8, 54, 65, 68 

„ to repair, right to sue on, 36 

„ where no express, 4, 5, 8 

„ where no new, after lease expired, 21 

„ where no written, 75 

„ where premises taken on illegal, 8 

Agricultural Holdings (England) Act, 72 

„ leases, 19, 38, 39 

Air, light, &c., 46 
Alteration of tenement or premises, 32, 89 

„ where increases value of property, 32 

where mortgaged, 13 
Amend, to, 35, 36, 37 
Amendments, 37 
Amount of estimate, when incorrect, 54 

„ of insurance, 4, 5, 6 
Angle iron, sashes mended with, 48 
Answer to questions, 3, 96 
Apparatus, closet, 51 

Appeal to County Court (A. H. (E.) Act), 81 
Appendix, 96 

Application for injunction, 90 
Appointment of guardian (A. H. (E.) Act), 82 
„ of referee (A. H. (E.) Act), 77 

„ of umpire, 56 

„ of umpire by Land Commissioners (A. H. (E.) Act), 78 

Appraiser, 55 

Appurtenances (see also premises), 35, 36, 37 
Aprons, lead or zinc, 50 
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Arable, 39 

Arbitratioa oo covenant to paint (pecnliar caseeX 26 

Arbitrator (see umpire) 

„ method of appointing (A. H. (E.) ActX 77 
y, mnch puzzled by onnsual covenant, 45 
Architect, duties of (see also surveyor), 1, 54 

young, 1 
Architects, Report of Boyal Institution of British, 29 
Architrave, moulding, 41 
Area walls, 38 
Areas, 38, 96 

Artificial grasses, custom respecting, 39 
Ashlaring, 50 
Assessment of land, 39 
Assignee of lessee, liability of, 67, 68 

„ waiver respecting, 88 

Assignee of lessor, rights of, 67 
„ reversion, 64, 67 

„ reversion may maintain action for dQapidations, 67 
„ part of reversion, 67 
Assignment of leases or agreements, 68 
Auctioneer, 55 

Augmentation of tenant's compensation (A. H. (E.) Act), 76 
Authorities, construction of covenants by the, 12, 17 
Authority, 70 

Award, form of (A. H. (E.) Act), 79 
„ time for (A. H. (E.) Act), 79 
„ to give particulars (A. H. (E.) Act), 80 



Back front, 34 

„ hearths, 42, 49 

„ putty to glass, 53 

„ vard, 34 
Bacon s definition of dilapidations, 29 
Balconettes, 53 
Balconies, 53 
Balusters, 43 

Bcmdings to lead lights, 53 
Barley, custom respecting, 39 
Bars, 53 

„ to sashes, 48 
Basement, 33, 43, 99 
Basis of action, 65 

„ of defence, 61 

„ of light and air cases, 46 

„ of settling compensation (A. H. (E.) Act), 77 

„ on which to guide decisions, 28 
Battering walls, 46, 47 
Beads, sash, 41 
Beams, 53 
Blackstone's definition of waste, 30 
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BoardiDg, sagged, broken, or defectiye, 47 
„ to dormer, 48 
„ to flats, 48 
„ to roofs, 48 
„ weather, 48 
Bolts, 25, 53 

„ ineffectual, 25 
Bond, covenant secured by, 90 
Books quoted : — 
Bacon, 29 
Blackstone, 30 
Cruise's Digest, 31 
Gibbons (David), a Treatise on the Law of Dilapidations and Waste, 

31, 32 
Grady on Fixtures and Dilapidations, 2 
Gwilt's Encyclopsedia of Architecture, 1 
Ley, Les Terms de la, 30 
Beport of Select Committee of Boyal Institution of British Architects 

on Dilapidations, 2 
Vitruvius, 1 
Webster, 30 

WoodfalPs Law of Landlord and Tenant, 2. 36, 37, 54, 61 
Boundary walls, 20 
Breach of covenant, tenant entitled to compensation for (A. H. (E.) 

Act), 76 
Breaches of covenant explained, 65 

„ to keep in repair, 20, 21, 56, 61, 64, 65, 67, 68, 89 

„ to leave in repair, 9 

„ to repair, 8 

Breaches of contract, 61, 68 

„ of limitation, 68 
Breaking through wall to form doorway, 20 
Brewhouse converted into tenements, 20 
Brick on edge, 38, 46 
„ paving, 38, 47 
„ wall (see \talls) 
Brickflat coping, 38, 46 
Bricklayer, 46 
Bricks, cracked, or broken, 38 

„ where cemented up, 38 

Brickwork (see walls) 

„ battering, 46, 47 
„ bulged, 24, 46, 97 
„ cracked or split, 46 
„ dangerous, how to determine, 46, 47 
„ incapable of being effectually repaired, 46 
„ out of perpendicular, 46 
„ pointing of, 24, 46, 47 
Builder, called in, 3 
„ evidence of, 67 
„ liable to err, 28 
„ variations in tendering by, 28 
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Buildings (see houses, premises, and tenements) 

„ erected during term, 37 

„ external coverings of, 31 

„ external parts of, 5 

„ neglect to repair, 81 

„ old, 18 

M omission to protect, 31 

„ out, treated as main building, 39 

„ new, 18 

„ ruinous, 14 

„ treated as houses, 39 
Bulged brickwork, 24, 46, y? 

„ plastering, 41 



Calculation respecting dangerouB walls, 46, 47 
Canvas for paper, 53 
Caps, cemeut, 50 
Carpenter and joiner, 47 
Carving, 99 

Case, action on, 22, 69, 90 
„ on good and habitable repair, 10 
„ referred to surveyor, 27 
Cases of doubts 41, 58 
Casualties by fire, excepted (case), 64 

„ by fire and tempest, excepted, 5 
Ceiling, if damaged by wet, 42 

„ joists, 43 

„ plaster, to, 41, 42, 50 

„ wash, stop, and whiten, 41, 45, 97 
Cellarage, 42 
Cement paving, 50 

„ cills, 50 

„ coping, 50 

„ hearths, 42 

„ reveals, 38 

„ work to fronts, 50 

„ work to fronts, painting to, 42 
Cementing to had pipers 53 
Cesspools, 30, 37 

Chancery, receivers of estates appointed by Court of, 87 
Change, perceptible in recent decisions, 6 
Channels, i>tone, 49 

Charge, duration of (A. H. (E.) Act), 84 
Chartered Companies of Loudon, 37 
Cheeks of dormer^ 51 
Chinmey pieces, 25, 35, 36, 41, 49, 102 

„ pieces of expensive diaracter, 25, 42, 102 

„ pieces where exchanged by lessee, 102 

„ pot;5, 40, 47, 90 

„ stacks, 33, 40, 90 

Chimneys, sweeping of, 24 
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Gills, cement, 50 

„ wood, 38, 41, 48 
Gifitems, 35, 36, 51 

„ heads of, 51, 53 
Gity of London Corporation, 37 
Glaim for dilapidations (see dilapidations) 

„ for inspection of drainage, 23 

„ for loss of nse of premises whilst dilapidations being done after 
term, 66 

„ for new chimney-piece, 25 

„ for pulling down and rebuilding wall slightly bulged, 24 

„ for sweeping chimneys, 24 

„ for value of dilapidations at end of lease, 27 
Glaims, useful hints on false, 27 
Class of premises regulates repair, 65 
Classification of different holdiup:s, 2 

„ of schedule of dilapidations, 45 

Cleaning paint and windows, 45 
Cleanse, to, 9, 35, 36, 37 
Cleansing of drains, 23 
Client about to renew, 58 

„ advice to, 2 

„ default of, 67 

„ dissatisfied, 52 

„ expenditure on house before fit to let by, 24 

„ for what dilapidations liable, 2 

„ must not enter to do repairs, 61 

„ ordinary course of procedure by, 55 

„ surveyor must study interest of, 34 

„ where can object to pay surveyor's fee, 55 

,, where defending, 67 
Clients, quarrel between, 57 
Closets (see water-closets) 

„ pans of, 51 
Coach-house, covenant to repair, 37 
Co-arbitrator, 24 
Colouring, 41, 45, 50 

„ covenant respecting, 36 

Columns, iron, 53 
Commission, acts of, 31 
Committing defects in property, 31 
Common law, actions at, 16 

„ respecting entry by lessor to take account of dilapidations 

where no covenant to that effect, 22 
Common Pleas, case before, 62 
Company, advance made by (A. H. (E ) Act), 85 
Compensation, landlord's title to (A. H. (E.) Act), 75 
„ payable to tenant (A. H. (E.) Act), 73 

„ power of Court as to, 78 

„ recovery of (A. H. (E.) Act), 75 

Compensations, what may be deducted from (A. H. (E.) Act), 76 
Competent housebote, covenant respecting, 19 
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Oovenants, to paint at fixed periods, 26, 27 

„ to paint, decision of umpire respecting, 6, 28 

„ to paint outside, 35, 36, 37 

to paint, peculiar case in reference to, 26 

to paint, where not sufScient to protect work, 52 

„ to repair, 4, 9, 18, 19, 34, 35, 45, 61, 62, 64, 65 

to repair, action on, where may be brought, 21 

to repair, as to bouudary wallf^ 20 

„ to repair, as to fence walls, 20 

„ to repair, as to party walls, 21 

„ to repair, as to p«irty walls, where premises leased at rack-rent, 21 

„ to repair, breach of, 20, 61, 67, 68, 88, 89 

„ to repair, breach of, explained, 65 

„ to repair, breach of, remedies for, 89 

„ to repair, breach of, that may occur before execution of deed, 8 

„ to repair, by fixed day, 22, 64 

„ to repair, case on, 18 

„ to repair, casualties by fire excepted, 64 

„ to repair, casualties by fire and tempest excepted, 5 

„ to repair, construction of, 11, 17, 61, 97 

„ to repair, do not extend to fixtures, 61 

„ to repair, during term, 21 

„ to repair, external parts of premises, 5, 20 

„ to repair, forthwith, 17 

„ to repair, generally, 21 

„ to repair, if fire takes place, 5, 19 

„ to repair, in agreement for lease where premises occupied, but 

no lease granted ; tenant's liability (case on), 18 

„ to repair, in farm leases, 9 

„ to repair, in leases of old premises, 10 

„ to repair, limited in their construction, 9 

„ to repair, on receiving certain notice, 21 

„ to repair, respecting housebote, 19 

„ to repair, respecting party walls, 18 

„ to repair, respecting pulling down and rebuilding houses, 18 

„ to repair, run with land, 67 

„ to repair, stables, 37 

„ to repair, waiver respecting, 87, 88 

„ to repair, where declaration wrongly drawn up (case), 64 

„ to repair, where general, 8 

„ to repair, where limited by " fair wear and tear " (case), 34 

„ to repair, where no express, 8 

„ to repair, where two occur, and notice given under one, 88 

„ to repair, whom usually construed in favour of, 6 

„ their construction and accepted meaning, 17, 97 

„ two distinct, in leases, 21 

„ uniformity of, 37 

„ unusual, 45, 98 

usual, 34, 38, 45 

„ various, 3, 12 

„ vary in operation, 54 

„ vary in stringency, 34 
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Covenants, as to inspection of premises by lessor, 22 

n breach o^ 9, 10, 20, 21, 56, 61, 64, 65, 67, 68, 90 

„ breach of, by lessors* assignee, 68 

„ breach of, in case of waiyer, 87, 88 

„ breach of, in lifetime of testator, 68 

„ broken in lifetime of testator, 68 

„ change perceptible respecting inteipretation of, 6 

„ oonslraction of, by yanons authorities, 12, 17, 61, 97, 98 

„ copies of, compared, in leases of chartered companies, corporate 
bodies, Corporation of City of London, Her Majesty's Com- 
missioners of Woods, Forests, and Land Beyennes, U^ge 
estate owners, noblemen, 37 

„ decisions respecting, 6 

„ exception in, as to fire and tempest, 5 

„ exceptional, or nnnsnal, 38, 45, 75 

„ extent of neglect to, 54 

„ implied, 4, 6, 7 

„ in agricultnral leases, 19, 88, 89 

„ in assignments, 67 

„ in farm leases, 19, 36 

„ in leases made under Act of Parliament, 8 and 9 Yic., c. 124, 
34,35 

„ in respect to fire, 5 

„ in respect to good and tenantable repair, 18 

„ in respect to land, 39 

„ interpretation of, 6 

„ in town leases, 39 

„ meaning of, 12, 17, 97 

„ must be kept in cases of holding over, 98 

„ neglect of tenant to repair according to the, 54 

„ of lease, 98 

„ persons liable should be induced to comply with, 64 

„ repairs necessary to fulfil, 67 

„ should be carefully noted by surveyor, 34 

stringent, 45 

their construction and accepted meaning, 3, 17, 97 
to inspect premises, to take account of reparations by lessor, 
22,60 

„ to insure for specific sum, 20 

„ to keep and leave house in repair, 18, 19 

„ to keep premises in good and tenantable repair, reasonable wear 
and tear excepted, 18 

„ to leave and take in and upon the demised premises competent 
housebote, &c., &c., 19 

„ to leave or surrender at end of term, 36 

to leave premises in repair at end of term, 10, 21 

to leave premises in repair at end of term, and fire takes place, 19 

to paint, 10, 35, 36, 37, 45, 98 

to paint and paper inside, 35, 36, 37, 45 

^j to paint and paper inside, reference to in report of Boyal 
Institute of British Architects, case on, 52 

„ to paint at end of five years, 10, 101 
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OowEBanti^ to punt St £xBd pBTiodfi, 26, 27 

to laint, dflBMrinD of innpire laaiKrting, €i,SB 

tDpBxnt ontaide, 35, 96i, 37 

to paixil, pBenUtf cuae is iBfaenae to, 36 

topaiiit, viiere Dot snfficsiBiit to prateot ^vii^ 2 
^ to repair, i,^lB,lSL3i,S5,4S,€L,^6ft.fiS 

9* to lepag; ftion on, wiiac naty be liwigli^fl 

torepnt, w to boinidBiy irslk, 20 

to repair, as to f enoe viJk, 20 

to vepair, as to partj walk, 21 

to wyaig,aBtopaatvirB]lfl,-id>eBgpBeBnflBBlBMBdat:iMiL ■Mi<,21 

to repair, Iveacdi g£, 20, 61, 67, €6, 86, 89 

to repair, breach a^ eiplained, 65 

to repair, breadi cC, remediBB foe, 89 

to repair, Ixeadi oC, liiat may ooeor befate ffiwftifi of deed, 8 

to repair, bj fixed day, 22, 6i 

to repair, ease cm, 18 

to repair, easu&hieB by fire exocpted, 6( 

to repair. caraaltiBB bj fire end t^—yM^ t ' .Uff^4< . id , S 

to repair, rKm^amd&an. aL 11, 17, 61, 97 

to repair, do not extend to fixteroB, 61 

to repair, during team, 21 

to repair; extexnal parts of premiaea, 5, 20 
r, to repair, fortbinth, 17 

„ to repair, generally, 21 

„ to repair, if fire taJsee plaoe;, 5, 19 

M to repair, in agreement for lease when pavmiBeB Qeeiqaed, bol 

no leaoe granted ; tenant a liafaility (ease oblX ^ 
„ to repair, in fium leases, 9 
„ to repair, in leasee of eld prenoisea, 10 

to rqiair, limited in their OGBBtroctian, 9 

to repair, on reoeiTing ootain notice, 21 

to repair, reppecting bous^Knte, 19 

to repair, reepeeting party walla, 18 

to repair, reifiecting pnlUng down and leibidlding haasea, 18 

to repair, ran with land, 67 

to repair, etables, 37 
„ to repair, waiver reepeeting, 87, 88 

„ to repair, wb^e declaraticn wrongly drawn up (case), 64 

„ to repair, where genoal, 8 

„ to repair, where limited by ^ fiiir wear and tear* (caseX 34 

„ to repair, where no ex^niesB, 8 

„ to repair, where two occur, and notice given under one, 88 

„ to repair, whom nsaally ooDBtroed in £aToar oC, 6 

M thdr conatniction and aoc^ted meaning, 17, 97 

two distinct, in leaaee^ 21 

uniformity of, 37 

unosual, 45, 98 

nsoal, 34, 38, 45 

various, 3, 12 

vary in operation, 54 

vary in stringency, 34 
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GoTenants, where broken (see breach of coTenant) 

„ where broken and tenant absolved (case), 88 

„ where no implied, 4, 7 

„ where secured by bond, 89 

„ where state lessor is first to repair, 4 
Coverings of buildings, neglect to repair, SI 
Gramps, 40, 50 
Greasing (tile), 38 
Crops, 39 

Cross-examination, 65 
Cmise's Digest, 31 
Cupboards, 42 
Curbs (stone), 49 

Custom of county with respect to crops, 39 
„ „ land, 15, 39 

„ London respecting repairs by yearly tenants, 15 
„ respecting broken bricks and stones, 38 

Cutting down timber (see timber) 

Damaged chimney-pieces of expensive character, 25 

„ paintwork, 25, 96 
Damage sustained in consequence of breach of contreict, 61 

„ where action brought for money equivalent for dilapidations, 61 
„ where lessee being sued for sub-lessee's dilapidations, 62 
„ (where) ensue through landlord's neglect to repair, 97 
Damages, power of Court as to, 66 
Dampness of soil causing timbers to rot, 98 
Dangerous walls determined by figures, 46, 47 
Data respecting dangerous walls, 46, 47 
Dav for payment (A. H. (B.) Act), 81 
Debt, action for, 90 

„ on original lease, under-lessee not liable for, 69 
Decay of premises, 13, 14, 15 

,, defects arising from, 47 
Deceased, executors and administrators of parties, 68, 69 

„ parties, 69 
Decision, basis on which to guide, 28 
„ change perceptible in recent, 6 
„ in case of waiver, 88 
„ of Court of Common Pleas (adverse), 62 
„ of jury, how guided, 65 
„ of referee, 65 
„ of umpire, 58 
„ of umpire, how guided, 65 
„ respecting external parts of premiseSy 5 
Declaration, 64, 65 

„ preparation of, 64 

„ where wrongly drawn up (case\ 65 

Deduction for want of repair (A. H. (E.) Act), 76 

„ for taxes, rates, &c. (A. H. (E.) Act), 76 
Deed (see lease) 
Default of defendant, 67 
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Ddeeti in eooditioD of knda or tengmcfrts, 31 
not genenU J seen hj Iftymeo, 56 
61 

M MiTfejor aetiiig for, 67 
^ where no mL 63 
DeieDduit, defiuiU oC. 67 

„ where acting for, 67 

Defimticn of dilapidation (see dilapidatinnn) 

^ of waste (see waste) 
Demised premises where not under seal, 68 

Destrockicm of houses, wood-fenoes, lands, gardeos^ trees, or other co ipui ei d 
hereditament, 29, 30 
„ of premises by fire, 10, 11, 19 
„ of premises bj fire bj tenant-in-tail, after pnwHJhillty of iBSQe 

extinct, 12 
„ of things not indnded in tenqnnurj profits of land, 31 
Determination of l^se, 5 

„ dftim for inflecting (^ damage at, 23 

„ coTenant to sonender and yield up at, 36 

Determination oi tenancy, definiti<m cl (A. H. (E.) Act), 86 
Difference between bnildeis* tenders aoooonted for, 28 
^ between sorreyors, 26, 45 
„ in yaloation of dilapidations^ 28 
Different holdings classified, 2 
„ kinds of waste, 29, 31 
Difficulties, legal, 64 
Digging ground, 30 
Di£^[iidations, 1, 3 

„ accidental, 7, 13, 31 

„ aocming, 27 

„ accruing from time and elements, 9 

„ action for ejectment for, 61 

„ actions for, against whom can be maintained, 68 

„ actions for, by whom can be maintained, 68 

„ and putting premises into coder fit for oocapation, not 

synonymous, 24 
„ ascertain amount of before taking lease, 56 

„ based upon covenants, 45 

„ books quoted on, 1 

„ by coparceners, 16 

by tenants-at-will, 11 
by yearly tenants, 14 
charge for estimating, 73 
classification of schedules of, 45 
claim for, to cottages, 27 
considered with reference to usual oovenants, 36 
„ definition of, 29 

„ definition given by Bacon, 29 

„ definition given by Gibbons (David), 30 

,. definition given by Grady, 31 

„ definition given by Beport of SeUct Gommittee of Boyal 

Institute of British Architects, 29 
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DilapidationB, differences in valuing explained, 27, 28 

estimate of, if incorrect, 54 

estimating (case), 27 

exact liability of persons to, 2 

„ examination of, by joint surveyors, 56, 57, 58 

„ execution of, not synonymous to putting house in good 

repair, 24 

„ existing at execution of deed, 99 

„ fall on purchaser from date of contract, 9 

„ how ascertained, 3 

„ how to practically deal with, 32 

„ how to satisfy, 2 

„ how to take, 38, 39, 40, 41, 42, 48 

„ internal, 39, 40 

„ items of, 57, 58, 65 

„ items of, where objected to, 57, 58 

„ landlora not bound to supply schedule of, 99 

„ lawyer's writing on, 2 

„ liabilities of persons to, 2 

„ mode of settling, 56 

„ money claim for, 63 

„ money value of, 66 

„ most difficult to London surveyor, 39 

„ must exist at time of action, 63 

„ occasional, 8, 13 

„ of cottages, 27 

„ of daily occurrence, 16 

„ of fishponds, 63 

„ of garaens, 63 

„ of houses, 63 

„ of lands, 63 

„ of mortgagee in posBeBsion, 2, 13 

„ of orchards, 63 

„ of parks, 63 

„ of party walls, 97 

,, of under-lessee, 61 

„ of warrens, 63 

„ of yearly tenants, 2, 15 

„ on farms (A. H. (E.) Act), 76 

„ order of taking, 38, 34 

„ particulars of (see schedule of) 

„ peculiar case of, 25 

„ peculiar idea respecting, 27 

„ reasons for demanding or objecting to, 58 

„ remedies for, 90 

„ schedule of, 67 

„ schedule of examination of, by joint surveyors (hints on), 

56, 57, 58 

„ schedule of, landlord not bound to supply tenant with, 99 

„ schedule of, peculiar reference to bolts in, 25 

„ schedule of, preparation of, 57, 61 

H schedule of, technically accurate, 25 
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Ezpiration of lease, 86, 66, 98 

after, 21 

claim made for valne of dilapidations at, 27 
ooyenant to surrender and yield up, 36* 
fixtures left at, 58 
mode of procedure at, 56 
Exposed coyeriDg of bnilding, neglect to repair, 81 

„ party wall, 5 
Extension of time for doing repairs, where required, 66 
External coverings of buildings, neglect to repair, 31 
„ doors, opening, 20 
„ fronts, cement work to, 50 
„ painting (see covenant to paint) 
parts of premises, 5, 20 
walls, 5, 97 






Fabric, neglect to, 24, 38 
„ „ (case), 24 

^, coverings of, 31 
Fair condition, SK7 

„ wear and tear, 34 (see also reasonable wear and tear) 
Falling down of houses, 18, 32 
Fallow, custom respecting, 39 
False claims, useful hints on, 27 
Fanlights, 38 
Farming premises, 15, 19 

„ repairing clause in lease of, 19 

Fastenings, 35, 36, 43 

„ door injured by removal of, 48 

„ to doors (pecuUar reference to in case), 25 

„ to doors, gates, &c., 53 

„ to sashes (see sash fastenings) 

„ to shutters (see shutter fastenings) 

Fee, license required to obtain, 55 
„ simple, remainder or reversion in, 30 
„ tail, remainder or reversion in, 30 
' „ where surveyor not entitled to, 55 
Fees, scale of Institute charges for, 73 
Fence walls, 20, 63 

„ pulling down, 20 

Fences, 10, 37, 38, 89 

„ spoil, destruction, or injury to, 30 
Fields, 39 

Figures from which to determine dangerous walls, 46, 47 
Filletings, defective, 46 
Fire, 4, 5, 6, 10, 19, 21 
„ accidental, 10, 14 
„ accidental (peculiar case), 10 
„ (case), 10,64 
„ casualties by, excepted, 5, 64 
„ covenant to rebuild in case of^ 5 
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Dry-rot, roof affected by, 12 
Duration of charge (A. H. (E.) Act), 84 
Dost, removal of, 45 
Duties of surveyors (see surveyors) 
M umpire (see umpire) 



Eabth, accumulation of, 47 

Edges of chimney-pieces where chipped, 25 

Effects of time, 14 

„ and use, 30, 31^ 

Ejectments, actions of, 21, 61, 87 
Mements, operations of, 9 
Empty, to, 35, 36, 37 
Emptying cesspools, 47 
Enlarging windows, 20 
Enrichments, plaster, 42, 50 
Equity (Gourt of), restraints by, 18, 14 

„ where afford no relief, 89 
Erections by mortgagee in possession, 14 
„ by tenant, 35, 97 
„ during term, 13, 35, 36, 37, 97 
„ during term destroyed by f re, 5] 
Estate, forfeiture of, 61 
„ how may be lost, 61 

„ injury to by parties (afterwards deceased), 68 
„ in possession of mortgagee, 13 

„ in possession of tenants la conmion and joint tenants,'^15 
„ partition of by joint tenants and tenants in conmion, 16 
„ privity of, 69, 90 
„ purchase o^ 55, 56 
„ real, injury to, 68 
„ receivers of, 87 
„ reversionary, injury to, 90 
Esthnating dilapidations, method of, 66 

„ variations in (case), 27, 54 

„ where surveyor cannot recover his fee for, 54 

Estovers reasonable, 31 
Evidence, 34, 59, 60, 65, 67 
„ of builder, 67 
„ should be supported, 67 
Exact liability of persons to dilapidations, 2 
Example of holding over, 98 
Exceptional covenants, 38 

Executors, having right to sue for dilapidations, 67 
„ liabiUty of, 67, 69 
„ of lessee, 69 
„ of tenant for life, 68 
Expenditure on house before fit to let, 24 
Expenses of repairs, 88 
Expensive chimney-pieces, 25 
Experience, 65 
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pfeityw^S 

FxtoMki of tia>e far doing J^aiia, ^iMte icqfMfcd, 06 
EstctiMl eofcringi of bwMingi, aeg^cct to Rpfeir. 31 

^ frmto, eeoieot voric tOL 50 

^ paiiitimg (Me eorenant to psinl) 

^ |ttrtooriirenu«a,5i,20 

„ walJj,5,ir7 



Fabsic, Decreet to, 24, 38 

,, (eMe),24 

^ ooTeriiiipi oC^ 31 
Fftor eoodilioii, ^ 

^ weu tad tew, 34 (lee •!■> icawwihto wev and tear) 
FtlUngdawDofboaMfl, 18,32 
Fallow, cuftom mpeetmg, 39 
Falfe daimc, naefiil hiiita on, 27 
F«iU£htf,38 
Fanuuig premijes, 15, 19 

tt lepairing cknae in lease d^ 19 

Faateningf, 35, 36, 43 

„ door iDJnred by remoral of^ 48 

„ to doon (peculiar leferenoe to in eaaeX 25 

„ to doon, gates, &c^ 53 

„ to faahee (see nah faeteninga) 

„ to sbnttera (aee abutter faatfrninga) 

Fee, lioenae required to obtain, 55 
„ simple, remainder or rcTernon in, 30 
„ tail, remainder or reTersion in, 30 
' „ wliere snrrejor not entitled to, 55 
Fees, scale of Institute ebargea for, 73 
Fence walls, 20, 63 

„ pulling down, 20 

Fences, 10, 87, 88, 39 

„ spoil, destruction, or injury to, 30 
Fields, 89 

Figures from whicb to detennine dangerous walls, 46, 47 
FiUetings, defective, 46 
Fire, 4, 5, 6, 10, 19, 21 
„ accidental, 10, 14 
„ accidental Q)eculiar case), 10 
„ (case), 10,64 
„ casualties by, excepted, 5, 64 
„ coTenant to rebuild in case of^ 5 
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Fire,premi86B destroyed after expiration of lease by, 8 

y, through negligence, 11 
Fish ponds, 63 
Fit for habitation, 4 
Fixed presses, 85, a6 
Fixtures, 35, 36, 45 

„ left on premises at end of lease, 58 

„ lessees, 97 

„ repairing covenant not extend to, 61 

„ where become part of freehold, 58 
Flaeiiings, lead and zinc, 50 
Flats, boarding and timbers, &c., to, 48 

„ lead or zinc, 50 
Flaonching of chimney-pots, 40 
Float ftnd set plastering, 41 
Flood, house destroyed by, 9 
Floor joists, 43 
Floors, 33, 100 

„ rotten, 99, 100 

„ sunken, 42, 97 

n usual practice with respect to, 100 

„ washing of, 45 
Forests, Her I^tjesty's Gommissioners of, 87 
Forfeiture of estate, 14, 61, 87 

„ of leases, section referring to, 66, 79 
„ „ restrictions on and relief against, 79 

„ waiver of, 87, 88 
Form of award (A. H. (£.) Act), 79 
Forms of action, 90 

„ tabulated, 3 
Foul drains, 47 

Foundation, fractures in walls caused by bad, 96 
Frames, iron, 53 

„ pointing to, 48 

„ sash and door, 48 
Freehold, where fixtures become part of^ 58 
Front, cement work of, 50 

„ door, 38 

„ hearth, 42 

„ of house, 83, 36 



Gables, coping to, 48 

Gardens, spoil or destruction of, 80, 39, 68 

Gates and fiastenings, 38, 39, 91 

„ iron, 53 
Gibbons, David, 30, 31, 32 
Glass, 10, 41, 52 
Glaze, to, 9, 37 
Glazier, 52 
Good repair (see repair) 

„ and substantial repair (see repair) 
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Inspeotion of premiseB by lessor or reversioner, 22 
Institute of British Architects, Report of; 2, 29, S6, 52 
Insurance of premises, 4, 5, 6, 20 
Internal coverings of bnildings, neglect to repair, 31 
„ dilapidations, 39, 41 
„ painting, 35, 36, 37, 42, 45, 52 
Interpretation clauses (A. H. (E.) Act), 86 
Introduction, 1 
Iron baloonettes and balconies, 53 

„ beams, colnnms, railings, supports, ties, &c., 53 

„ cistern heads, 53 

„ doors, 53 

„ gates, 53 

„ gratings, 53 

„ gutters, 40 

„ railings, 53 

„ rain-water pipes, 53 
Ironmonger, 53 
Ironmongery, 53 
Ironwork, painting to, 35, 36, 87, 45 

„ stones that do not allow proper fixing for, 49 
„ where injured through omission of painting, 27 
Irreparable injury by tenant, 89 
Items doubtful, 58 

„ in schedule, order of taking, 33, 34 

„ objected to, 58 

„ of dilapidations agreed to, 58 

„ order of taking, 3^34' 



Joiner, 47 

Joint tenants, 2, 15 

„ for life, 15 

„ for term of years, 15 

Joints of brick fiat, 38, 46 

„ of brickwork, 24, 38, 46, 47, 90 
,, ofstone, 38, 40 
Joists, 43 
„ decayed through damp, 43, 47, 99 
„ out of level, 40, 47 
„ rotten, 100 
Judges, 66 

„ influenced by lengthy documents, 25 

Jury, 65 
„ how guided, 25, 65 
„ inquiries by, respecting age of premises, 18, 59 

KxEp premises in repair, 37 
Keys, 16, 17 

Kinds of waste, difGsrent (see waste) 
Kitcheners, 101 
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House, fit for habitation, 4, 24 
„ front of, 38 

„ left nnfinlBhed by testator, 12 
„ let on 21 years* repairing lease, 2 
„ let weekly, claim for dilapidations, 24 
method of inspecting, 33 
original state of, 97 
puUing down, 9, 12, 30 
pulling down and rebuilding, 12, 18, 88 
„ settlement of, 96 
„ spoil, destruction, or injuiy to, 29, 30 
„ suffered to fall down, 80, 32 
„ to be kept water-tight, 3 
„ to be peaceably given up, 36 
„ uncoveringof, 9, 31, 82 
Housebote, 19 
Housings of stairs, 43 
Husbandlike manner, 15, 89 
Husbandry, 89 



Ideas respecting dilapidations and waste, peculiar, 27 
Illegal agreement, where premises taken on, 8 
Implied covenants, 7 

Improvements executed before conunenoement of Act (A. H. (E.) Act), 

72,73 
„ to tenement by lessee, 32 

„ to which consent of landlord required (A. H. (E.) Act), 

73,74 
„ „ „ not required (A. H. (E.) 

Act), 76 
Incidence of charge (A. H. (E.) Act), 84 
Incorrect estimate of dilapidations, 10, 29, 80, 88 
Ineffectual bolts to secure doors, 25 
Inevitable accident, 14, 31 
Infringement of grantor's rights, 32 
Injunctions, 3, 89, 90 

„ actions for, 90 

„ to whom granted, 90 
Injury to land, 30 
„ to land and tenements, 29 
„ to person entitled to inheritance, 31 
„ to premises, 10, 15, 29, 30, 89 
„ to premises by yearly tenants, 14 
„ to real estate, 68 
„ to reversionary estate, 90 
„ to walls, 38 
„ to woods and fences, 30 
„ to woodwork by weather, 47 
Insecure foundations, settlement of house caused by, 96 

„ walls, how to determine, 46, 47 
Inside painting, covenant respecting, 85, 36, 37, 42, 45, 52 
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Impocfiop of pwmiw by IflMor or fc njiii,m'i» 22 
Inrtitnte of Britiih Arefaiteetii, Bepoct oi; 2, 29, 36, 52 
f itiimmfc of premMc% i, 5, 6, 20 
lotefiMl ooTcriiigB of boiMmgi, neg^eei to lepniv ^ 
dOi^nd^ioiia, 39, 41 
„ patDtmg; 35, 36, 37, 42, 45, 52 
IntMpfetotkm daoses ( A. H. (E.) Aet), 86 
Introdactioii, 1 
Ifoo balooDettet md balooniea, 53 

y, beuDc, eoliimiM, nulhigii, sappoiti^ tiea, Iec^ 53 

„ cisterD headf, 53 

^ dooni,53 

„ gale«,53 

„ grmtiD9i,53 

^ gutters, 40 

„ railingi, 53 

„ lain-watCT ^pifem, 53 
LrofUDODgef , 53 
IxoDiDOiigefy, 53 
IroDwork, paintiiig to, 35, 36, 37, 45 

^ atones thftt do not allow proper fixing for, 49 
M where ininred through omudon of painting, 27 
Irreparable injnry bj tenant, 9& 
Items doubtful, 58 

„ in schedule, order of taking, 33, 34 

„ objected to, 58 

„ of dilapidations agreed to, 58 

„ order of taking, 33,34' 



JonrEB,47 

Joint tenants, 2, 15 

„ for life, 15 

„ for term of years, 15 

Joints of brick flat, 38, 46 

„ of brickwork, 24, 38, 46, 47, 90 

„ ofstone, 88, 40 
Joists, 48 

y, decayed through damp, 43, 47, 99 

„ out of level, 40, 47 

„ rotten, 100 
Judges, 66 

„ influenced by lengthy documents, 25 
Jury, 65 

„ how guided, 25, 65 

„ inquiries by, respecting age of premises, 18, 59 



Keep premises in repair, 87 
Keys, 16, 17 

Kinds of waste, different (see waste) 
Kitcheners, 101 
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Kitohens, S3 

Knobs, 42 

Knowledge requisite for umpire, 59 

Land, 63 
„ assessment of, 39 

„ Commissioners, appointment of umpire by (A. H. (E.) Act), 78 
„ covenants to repsor run with, 67 
„ defective condition of, 30 

n destruction to things not included in temporary profits of^ 22 
„ farming of, 15, 19 

„ Beyenues, Her Majesty's Gommissioners of, 37 
„ spoil, destruction, or injury to, 29, 30 
„ where on mortgage, of msuffioient security, 14 
Landings, stone, 38, 49 

„ wood, 43 
Landlord (see lessor) 

„ and tenant, WoodfalFs law of, 1, 36, 37, 54, 61 
„ consent of, necessary for improvements (A. H. (E.) Act), 73, 74 
„ definition of (A. H. (E.) Act), 86 
„ liability to repair, 4, 6, 14, 98 
„ not bound to supply schedule of dilapidations, 99 
„ notice to, necessary, for drainage (A. H. (E.) Act), 74 
„ power of, to obtain charge (A. H. (E.) Act), 83 
„ restraint by, 88 
„ rights of, 2, 4 

„ title to compensation (A. H. (E.) Act), 77 
„ waiver of, 88 
Landlord's repairs, 15 
Larders, 43 
Latches, 53 
Laths, 41, 47, 48 
„ to tiles, 47 
Law, 61, 65, 90 

„ peculiar nature of, with respect to repairs, 61 
Lawyers, 66 

„ writing on dilapidations, 2 
Lead, 37 
„ cramps, 40 
„ fiats and fiashings, 50 
„• gutters, 40, 50 
„ lights, 53 
M running to cramps, 50 
licase, additions made after granting of, 5, 32, 37, 74 
„ after expiration of, 8, 19 
„ age and state of premises at granting, 61 
„ agricultural, 39 
„ assignee of, 68 
„ covenants of (see covenants), 3 

„ determination of (see also expiration oO, 5, 8, 23, 36, 37 
H dilapidations existing before signing, 99 
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Leaae, expiration of, 8, 21, 56, 63, 66, 98 

„ farm, respecting good sabstantial repair, 19 

M fixtures left on premises at end of, 58 

„ forfeiture of, 61 

„ liability of tenant where no (case), 18 

„ made under 8 and 9 Victoria, c 124, 94, 35 

„ majority of, how drawn, 37 

„ mode of proceeding at end of, 56 

„ neglect to repair according to covenant of, 54 

„ new, where granted, 58 

„ new, where required, 55 

„ of old premises, covenant to repair in, 10 

„ premises dilapidated at end of^ 62 

„ premises let on, 4 

„ premises let to yearly tenant, 4 

„ premises old at granting of, 10, 18 

„ premises to be taken on, surveyor's duty, 55 

„ repairs existing before execution of, 9 

„ tenant's liability to repair where no, 18 

„ town, 60 

„ what advisable to do before taking, 3 

„ where inoperHtive, 8 

„ where sale takes place while running, and lessor liable for re- 
pairs, 5 
Legal difficulties, 64 

„ profession and their costs, 35 

H writers on breaches of covenant, 65 
Lengthy documents influence lay judges and juries, 25 
Lessee, actions for dilapidations may be maintained against, 68 

„ additions to premises by, 5, 32, 37, 97 

„ additions to premises where destroyed by fire, 5 

„ administrator of, 68 

„ assignee of, 67 

„ breach of covenant by, 20, 61, 64, 65, 67, 68 

„ cannot bo compelled to repair where lessor agrees first to repair 
and fails to perform, 5 

H covenant between lessor and, 67 

„ covenants to keep in repair of (see covenants) 

„ covenants to paint (see covenants) 

„ covenants to yield up (see covenants) 

„ erections by, 5, 32, 37, 97 

„ exocutor of, 69 

„ failing to repair, 70 

„ fixtures left on premises at end of lease without reservation by, 58 

„ holding over, 8, 21, 98 

„ landlord's repairs not to be done by, 7 

„ landlord's repairs where done not to be deducted from rent, 7 

„ liabilities commence from date of contract and completion of pur- 
chafl6 9 

liabilities of, 2, 7, 8, 9, 10, 11 

liability as to new roof, 3 

liability as to party walls, 20, 33, 37, 97 
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Leasee, liability fbr inspection ofdntiiutge, 23 

„ liability for outlay expended oa r^nin by Umat, 61 

„ liability foT polling dovn bonoes, 9 

„ liability tor rent daring rebnilding where praniKi destroyed b* 

fire, 10 

„ liability for wKsle, 7 

„ liability limited on certain oofeohuta, 10 

„ liabili^ of aaaignee of, 68 

,, liability of^ cannot be got rid of by asBignment, 66 

„ liability of leasor and le«eee comjured, 6 ' 

„ liability of, on covenant to leave in repair, 19 

„ liability of, to beep house up, 3 

„ Uabtli^ of, to keep roof water-tight, 3 

„ liability of, to paint on coTeDant, " sbotdd and would BabslBntiBlly 

tcpair, Dpbold, and maintain," 10 

„ liability of, to pay rent of premise! burnt down, 6 

„ lability of, to reboild premises destroyed by fire, 6, 9, 19 

„ liability at, to repair (see covenant to repair) 

„ liabiiily of, to repair old premisee, 10 

„ liability of. to repair On illegal agreement nnagned, 8 

„ liabili^ of, to repair roof stripped by wind, 9 

„ liability of, to tcpair where lease beoom ~ ' 

„ tiebility if. to repair wliere no eipreas 

„ liabiliiy of. to repair where no eiprees eiemptioD from, 7 

„ Uablhtr 'A, to repair wliere premises assigned, 68 

„ Iiiilii1ii> ni'. to repair where premises destroyed by Are, S, 10, 19 

„ tt'Uii.iIy of. where lessor fails to keep his corenant to repair, 7 

„ repairs of, not to be done by lessor, 61 

„ repairs of, where done by lessor, 61 

„ rights of, 2, 6 

„ surveyor acting for, 66 

„ DDder (see nnder lesaee) 

. „ under covenant to repair, &c. (case), 62 

„ wliere covenanted to keep in repair (pecoliar case), 62 

„ where refuses to do neoessary repairs, 60 

„ where relieved by Metropolitan Buildings Act as to party valla, 21 

„ where sned for anb-lessee'a repaita, 62 
Lesfior, adminititniloTg of, 67 

„ assignee of, 67 

„ as to ioepection of premiees for taking account of dilapidations, 

21, 60 

„ can recover outlay if lessee's repairs done by him, 63 

„ claim by, for dilapidations and use of premises whilst lessee's 

repairs being done after lease expired, t^ 

„ covenant between leasee and, 67 

,. covenant to repair osually eonatmed in bvonr of, 6 

„ executors of, 67 

„ liabUitiea of, 4, 5, 6, 97, 98 

liability of, to parly wulla, 20 

„ liability of, to rebuildiug, 4 

„ liability of, to rebuilding in ca£e of fire, 4, 5 
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Lessor, liability ot to repair, 4, 6, 7 

„ liability of, to repair at end of tenancy and sale takes place, 5 

„ may maintain action for dilapidations, 67 

„ may not enter to do lessee's repairs, 61 

„ powers of, limited by recent Act, 70 

M powers of, nnder covenants for ejectment, 70 

„ repairs done on lessee's premises by, 88 

„ rights of, 2, 4, 5, 7 

„ right to claim repairs where covenant contains ** fiur wear and tear 

excepted '' (case), 34 
„ where agrees to first repair, 5 
„ where claim made for inspection of drainage by, 23 
„ where no liability to repair, 5 
„ where party wall falls down, 5 
„ where nnder covenant to rebuild in case of fire, 5 
„ where imder covenant to repair, 7 

„ where under covenant to repair external parts of bmlding, 5 
Level, timbers out of, 48 
Ley, les terms de la, 30 
Liabilities attaching to difiiBrent holdings, 2 
„ attaching to party walls, 5, 20, 97 
M not got rid of by assignment, 68 
„ of adjoining owner, S^ 
„ of administrator of lessee, 67 
., of assignee of lessee, 68 
„ of coparceners, 2, 16 
„ of executor of lessee, 68 
„ , of heir, 67 
„ of joint tenants, 2, 15 
„ of joint tenants for life, 15 
,, of joint tenants for term of years, 15 
„ of landlord, 2, 4, 5, 7, 98 

„ of lessee, 2, 7 

„ of lessee not got rid of by assignment, 68 
„ of lessee respecting party wal&, 5, 97 
„ of lessor, 2, 4, 5, 7, 96, 97 
„ of lessor and lessee compared, 6 
„ of lessor as to repairing party walls where premises let at rack 

rent, 21 
„ of lessor to rebuild in case of fire, 4, 5, 6, 19 
„ of lessor to repair when sale takes place, 5 
„ of mortgagee m possession, 2, 13 
„ of mortgagor, 2, 13 

„ of persons to dilapidations and reparations, 2, 3 
„ of tenant-at-will, 2, 6, 11 

„ of tenant by elegit, statute merchant, or staple, 6, 12 
^ of tenant for life, 2, 12, 15 

„ of tenant for years without impeachment for waste, 2, 18 
M of tenant holding over, 8, 21, 98 
^ of tenant in fee simple, 2, 7, 12 
„ of tenant in tail, 2, 7, 12 
„ of tenant in tail after possibility of issue extinct, 2, 7, 12 
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Liabilities of tenant to pay rent in case of fire or tempest, 5 

„ of tenant to repair where no lease is in existence, 18 

„ of tenants in common, 2, 15 

„ of under-lessee, 68 

„ of yearly tenant, 2, 14, 98 
Liability, after lease expired, where tenancy continues, 21 

„ as to treads of staircase, 24 

„ should be met fairly, 90 

„ to paint, decision of umpire respecting, 27 
' „ to repair and sale takes place while lease running, 5 

„ to repair external parts of building, 5, 20 

„ to repair party wall where premises leased at rack rent, 20 
Licence of appraiser, 55 

„ required to obtain fees, 55 
Life interest of tenants in common and joint tenants, 15 
Light and air cases, how determined, 46 

Limitation of landlord's right to compensation (A. H. (E.) Act), 77 
Linings to doors, 53 

Live-stock, definition of (A. H. (E.) Act), 86 
Locks and fastenings, 35, 36, 42, 53 

„ door injured by removal of, 48 

Lodges, 39 

London, chartered companies of, 37 
„ Corporation of City of, 37 
„ custom of, respecting yearly tenants, 15 
Loose chimney-pots, 47 
Loss of use of premises while dilapidations being done, 66 



Maintain brick walls belonging to demised premises, 20 

„ to, 10, 35, 36, 37 
Majority of houses, how leases drawn of^ 87 
Malicious waste, 31 
Mansion left unfinished by testator, 12 
Mantel-pieces (see chimney-pieces) 
Manure, valuation of, 39 
Manures, definition of (A. H. (E.) Act). 86 
Marble chimney-pieces, 25 

„ hearths, 26, 42 
Mskrried women, provisions respecting (A. H. (E.) Act), 82 
Mason, 49 
Masonry, 49 
Meanings of covenants, 3. 17, 34, 35, 45 

„ of dilapidations and wa^te, 28, 29, 30, 31 
Meeting of surveyors, hints on, 56 
Merchantable value of property, where increased, 32 
Messuage (see tenement) 

„ covenant to repair (see covenants) 

„ repair and alter (case), 59 
MetiT>politan Buildings Act, as to party walls, 21 
Minute repairs, 25 
Miscellaneous (see XY.), Conveyancing and Law of Property Act, 1881, 104 
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Fkintworic. intenal, 52, 98 

rt wheie no espeoial ooTenanl romfl o tin g, 58 
Ptdea. 10,36 
Ywa^ in doon whone split, 42, 48, 52 

„ and potHed over, 52 

VwsiB of wmter-doaet, 51 
FftntUes (see tiling) 

„ pointing to, 46 
Pftntries,43 

Paper, 41, 43, 45, 50, 58, 97, 100 
„ oorenant to, 35, 36 
„ if Tarnished, 43 
„ slightly torn, 96 
Paperhanger, 53 
Fteapets, coping to, 49 

., pointmg to, 38, 40 
Parka, 63 
Pftriiament, Act (^, 8 and 9 Yio^ c 124, lease made under, 34^ 85 

„ Act of, 46 Geo. m^ o. 43, 55 

Particnlais, award to give (A. H. (E.) Aot), 80 

„ of claim in notices (A. H. (R) ActX 74 
„ of dilapidations (see dilapidations) 
Parties, Tarions, their rights and liabilities, 3 
Parting beads. 41 

Partition of estate by tenants in oommon and joint tenanta, 15 
Partitions, 35, 36 

„ sunken, 97 
„ taking down, 20 
Party walls, 21, 33, 37, 97 
„ walls, liability attaching to, 5, 97 
M walls, reparation of, 20 
„ walls, where exposed, 5 
„ walls, where fall down, 5 

„ walls, where not affected by general covenant to repair, 20 
Pasture, 39 
Pave, 35, 36. 37 
Pavements, 10, 37 
Paving, 10, 43, 47, 99 
„ brick, 39, 47 
„ cement, 50 
„ concrete, 50 
„ defective or sunken, 47 
„ if out of level, 47 
„ stone, 38, 49, 96 
„ tUe, 47 
Pavior, 49 
Payment, day for (A. H. (R) Act), 81 

„ of monev (see money payment) 
Peaceably surrender and yield up, 36 
Peculiar ideas respecting covenant to paint, 27 
Penalties, power of Court as to, 102 

„ under different classes of waste, 31 
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Notice to repair, if not complied with, 60 

„ to repair, three months', 21, 56, 60, 88, 99 

„ to repair, where not neoeaaaiy to sustain action, 21 

Oak cill, 39, 41, 48 
Oats, custom respecting, 39 
Obstraction by tenant, 22 
Occasional dilapidations, 13, 32 
Occupant, where admission of surveyor refused by, 60 
Occupation, house reasonably fit for, 4 
Old buildings, repairs required for, 18 
„ premises at granting of lease, 10, 18 
Omission, acts of (see also neglect), 31 

„ to prevent wrongful acts of strangers, 81 
„ to protect fabric of building, 31 
Open joints of brick flat, or brick on edge coping, 38, 40, 47 
„ of brickwork, 24, 46, 48, 90 
„ of stones, 38, 40, 49 

„ of tiling, 46 

Operation of time and elements, 9 
Opponent, how to treat, 53, 57, 58 
Orchards, 63 

Order of taking dilapidations, 33, 34 
Outbuildings, 34 

„ pointing to roofii of, 46 

Outlay by lessor on lessee's repairs, 61 

„ by mortgagee in possession on repairs, 13 
Outside beads, 41 

„ painting, covenant respecting, 35, 36 
Overhanging walls, where dangerous, 24, 47 
Owners of lu'ge estates, covenants in leases of^ 37 

Paint, covenant to (see covenants) 

„ if wood and other work is being injured through want of, 41, 51 
„ where bound to (case), 10 
„ where decay arising through want of, 51 
„ where only bound to clean the old, 9 
Painter, 51 

Painting, decisions of umpire respecting, 27, 52 
„ if worn to wood, 42 
„ inside, where can be maintained, 10 
„ period for, fixed, 37 
„ to cement work, 40, 52 
„ to reveals, 38 
„ where can be demanded, 52, 98 
„ where no express obligation respecting, 99 
„ where work injured through omission of, 51 
Paintwork, cleaning of, 45 

„ damaged, 25, 42, 96 
„ external, 51 

„ extract from Eeport of Committee of Boyal Institute of British 
Architects, 52 
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Paintwork, internal, 52, 98 

„ where no especial oovenant lespecting, 52 
Pales, 10, 86 
Panels in doors where split, 42, 48, 52 

„ and puttied over, 52 

Pans of water-doeet, 51 
Ftotiles (see tiling) 

„ pointing to, 46 
Pantries 43 

Paper, 41, 43, 45, 50, 53, 97, 100 
„ covenant to, 35, 36 
„ if yamished, 48 
„ slightly torn, 96 
Paperhanger, 58 
Parapets, coping to, 49 

•9 pointing to, 88, 40 
Parks, 63 
Parliament, Act of, 8 and 9 Vic, o. 124, lease made under, 34, 35 

„ Act of, 46 Qeo, in., o. 43, 55 
Particulars, award to give (A. H. (E.) Act), 80 . 
„ of claim in notices (A. H. (E.) ActX 74 
„ of dilapidations (see dilapidations) 
Parties, various, their rights and liabilities, 3 
Parting beads; 41 

Partition of estate by tenants in oonmiOQ and joint tenants, 15 
Partitions, 35, 36 

„ sunken, 97 
„ taking down, 20 
Party waUs, 21, 33, 37, 97 
„ walls, liability attaching to, 5, 97 
„ walls, reparation of, 20 
„ walls, where exposed, 5 
„ walls, where fall down, 5 

„ walls, where not affected by general covenant to repair, 20 
Pasture, 39 
Pave, 35, 36, 37 
Pavements, 10, 37 
Paving, 10, 43, 47, 99 
„ brick, 39, 47 
„ cement, 50 
„ concrete, 50 
„ defective or sunken, 47 
„ if out of level, 47 
„ stone, 88, 49, 96 
„ tile, 47 
Pavior, 49 
PiQrment, day for (A. H. (E.) Act), 81 

„ of monev (see money payment) 
Peaceably surrender and yield up, 36 
Peculiar ideas respecting covenant to paint, 27 
Penalties, power of Court as to, 102 

„ under different classes of waste, 31 
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Period for painting fixed, S7 
Pennisflive dUapidations, 37 

„ waste by yearly tenant, 14 
„ waate demied, 31 
Permitting defect in condition of property, 31 
Perpendicnlar, brickwork out o^ 46, 47 

„ timbers out o^ 48 

Person, definition of (A. H. (E.) Act), 86 
Piecing stone steps, 49 
Pipes, 35, 86, 37, 41 
Plagne, 22 

Plain tiles (see tiling) 

Plans, where surveyor cannot recover for, 54 
Plaster, 85, 36 

M ceilings, 41 

„ cornice, 50 

„ enrichments, 50 

„ external, 50 

„ internal, 97 

^ mouldings, 50 

„ skirtings, 50 

„ to walls, 41, 43, 97 
Plasterer, 50 

Plastering, relath, prick-up, float, and set, 41 
Plee^ form ot 65 
Pleading, 65 
Plinths, 50 
Plumber, 50 

Pocket pieces to sash frames, 48 
Pointing to brick flat, or brick on edge, and tile creasing, 38, 40, 46 

„ to brickwork, 24, 88, 40, 46, 47, 101 

„ to coping, 88, 40, 46 

„ to pantiung, 46 

„ to parapets, 88, 40, 46 

„ to paving, 49 

„ to sash and door frames, 47 

„ to struck joint, 38 

„ to tiles, 40 

„ to tuck and pat, 88 
Poles, 85 
Ponds, 68 

Power of landlord to obtain charge (A. H. (E.) Act), 88 
Powers of County Court (A. H. (E.) Act), 78 
Practice of present day respecting dilapidations, 2 
Precaution, reasonable, necessary in preparing estimate of dilapidations, 

29 
Precedents, liabilities drawn from latest, 2 
Premises, additions to, 5, 12, 35, 36, 37, 98 
„ additions to, erected by tenant, 5, 98 
„ age of (case on), 62 
„ alteration of, 69 
„ alteration of mortgagedf 13 
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Prt'TnmMi Mngnment oi^ tJier Sfetkm bioiiglii, 68 

f^ f/nmt cbyim ftfker expintkn of lease, bj moodentml fire, 8 

ff cr/furtnictirjn of, 55 

,, copyhold, es«e of liabOitj to repair, 18 

„ ooreoaikt to leare in repair (lee ooreoantB) 

„ corenant to paint (tee corenaots) 

M cotenant to repair (lee corenants) 

„ OfiTenant to tnrrender and yield op, 36 

decay of, 13, 14, 15, 47 

«, demiiied, not under seal, 68 

,« dentroyed by fire, 4, 5, 6, 19, 21 

„ doMtroyed by fire daring holding over, 21 

,, dofitroyed liy fire, pecnliar case, 9 

„ dmtroyed by fire through negligence, 11 

„ doitruction of, by tenant in tail, after posBibUlty of issue extinct, 

12 

„ dilapidated and lease expired, 63 

„ oztcmol parts of, 5, 20 

„ farming, 15, 19 

„ fixtures left on, 58 

t, in good and tonantable repair, 18 

„ injury to, by yearly tenants, 14 

„ inspection of, by lessor's surveyor, 22 

„ insured bv lessor and no liability to rebuild, 4, 5, 6 

,1 koop and leave in repair, ** reasonable wear and tear excepted," 

„ kept in AS good state as when let, not sufficient to satisfy 

covenants, 65 
,. lot on leasis 4, 65 
,t, let on lease and suffered to decay, 56 
u lot on lease to yearly tenant, 4, 97, 98 

mortgaged cannot be altcored, 14 

noffUtct to, extent of, 54 

of los»t>o not to be entered and repaired by lessor, 61 

o^ler of inspecting, 83, 38 

pulling down, 9, 12, SO, 37 

put in rejudr after action brought, 88 

robuilding (see rebuilding) 

r«»palring (see repair) 

state of« at day of writ, 65 

stato 1^1 at granting leaae^ 61 

sufi^Mml to a«cay» 31 

surr«nd«»ring of, 37 

li«aty ft« siiue ot 8^ 

uiid««r AgT^HMnent for )eas6k 19 

iMo vvr« <>laiiu for Umi o^ ^ 

wIhmi K> vWw« 60 

wh(Nr« foil dv>wn» 1$ 

wlMf« liNMi» of oJkU ecniaitti eovwMnt to keep in repair,. 10 

w)Ni« hMHMd al Mi^ isttt. U 

wbM« Wwi^ e«>v«nattli»d to npaur and ahsr (caasX ^ 

wk ww i«» s>gWMMit %» npair, i 
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Premises, where old at granting of lease, 8, 10, 61, 62 

„ where sale takes place with liability of lessor to repair, 5 

„ where taken on illegal agreement, 8 

^ where underleased, 61, 69 

„ wind and water-tight, 14 
Preparing for action, 3, 60 
Presses, 35, 36 
Prick up, float, and set, 41 
Privies, 37 

Privity of estate, 69, 90 
Proc^dings, unjust, 25 
Profits of land, temporary, 31 

Property, where increased in value by alteration, 32, 89 
Proposition, absurd, 27 

Provision in case of trustee (A. H. (E.) Act), 84 
Provisions respecting married women (A. H. (E.) Act), 82 
Pulling down houses, 8, 12, 18, 20, 30, 69 

„ down walk, 20 

„ down walls slightly bulged, claim for, 24 
Pumps, 35, 36, 47 
Purchase of estate, dilapidations commence from date of, 9 

„ surveyor's duty, 55, 56 

Purge, to, 37 
Purlins, 47 
Putty, 53 

QuABBEL between clients, 57 

Questions, answers to, 3, 96 

Quit, what would entitle lessee to leave or, 7 

Back rent, covenanted to repair, premises leased at, 20 
Bafters, 43, 47 

„ injured through exposure, 9, 32 
Bailings, iron, 48, 53 

„ to stistircases, 53 
Bails, 35, 36 

„ of doors, injury to, 48 
„ of sashes, 48 
Bain-water pipes, 51, 53, 98 

„ heads and shoes of, 53 

Bake and repointing walls, 24, 38 
Beal estate, injury to, 68 

Beasonable precaution where not taken in repairing, estimate, 54 
„ repairs, 14 

„ wear and tear excepted (see also fair wear and tear), 18 
Seasonably fit for habitation, 4 
Beasons for decision need not be given by umpire, 58 
Bebuilding, 6, 37 

„ in case of fire, 4, 5, 10, 19, 21 

„ in case of flood, 9 
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Bebuilding, in case of tempest, 9 
„ in different fashion, 20 

„ pulling down and, 12, 14, 18, 89 

„ pulling down and, in different fashion, 20 

„ wall slightly out of upright (claim for), 24 

Beoei7ers of estates appointed by Court of Chancery, 87 
Recovery of compensation (A. H. (E.) Act), 81 
Reductions in tenant's compensation (A. H. (£.) Act), 83 
Referee, appointment of (A. H. (K) Act), 77 
„ decisions of, how guided, 65 

„ power to require documents, &c (A. H. (E.) Act), 79 
„ special points to attend to, 77 
„ time for award of (A. H. (E.) Act), 79 
Reference, costs of (A. H. (E.) Act), 80 

„ mode of submission to (A. H. (E.) Act), 78 
„ peculiar, to fastenings of doors, 35 
„ to marble hearth, 26 
„ to umpire (A. H. (E.) Act), 77 
„ to umpire (see umpire) 
Relief, Court may grant or refuse, 66 
Remainder, injury to him in, 29, 80 

„ man cannot be called upon to contribute towards repairs, 12 

„ man, right of, 12 

Remedies for dilapidations, 90 
Removal of rabbish, 45 
Renewal of leases, 58 

Rent, amount of lessor's repairs, done by lessee not to be deducted from, 7 
claim for loss of, whilst dilapidations being done, 66 
liability of tenant after lease expired, 66 
liability of tenant to pay, in case of fire or tempest, 5, 7 
„ rack (see rackrent) 
„ receivers of, 87 
Repaint, where not to, 9 

Repair, absolutely requisite to prevent forfeiture of lease, 61 
„ agreement to, 67 
„ coparceners, no liability to, 16 
„ covenants to (see covenants) 
„ covenants to, do not extend to fixtures, 61 
„ covenants to run with land, 67 
„ deduction for want of (A. H. (E.) Act), 77 
„ done by lessor on lessee's premises, 61, 88 
„ executed by mortgagee in possession, 13 
„ existing before execution of deed, 9 
„ expenses of, where done by lessor, threat to detain, 89 
„ fair and reasonable, 14 
,, fair and substantial, 2, 35, 86, 45, 65 
„ fair and substantial, how regulated, 65 
„ fair and tenantable, 15, 18 
„ good (case on), 7, 19 

good, putting houses in, 24 
habitable (case on), 18, 19 
lessor must not enter and do, 61 
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Kopair, liabilities of lessee for, 7, 8 
„ liabilities to (see liabilities) 
,, liability of tenant for life for, 12 
yt liability of tenant to, where lease becomes inoperative, 8 
„ liability of tenant where no lease in existence (case), 10 
„ minute, 25 

„ necessary to satisfy dilapidations, 2 
„ neglect of landlord to, where bound, 7 
„ neglect of tenant to, 54 
„ notice to, 21, 56, 60, 88, 99 
„ notice to, at end of term, 11 
„ of lessee, where done by lessor, 61 
„ putting premises in, after action brought, 88 
„ reasonable, 14 

„ required of joint tenants and tenants in common, 15 
required of mortgagee in possession, 13 
required of yearly tenants, 14 

required of yearly tenants, custom of London respecting, 15 
„ substantial, 7, 10, 14, 18, 85, 97 
„ sufficiency of, regnlated by class of house, 18 
„ tenantable, 15, 18, 19, 97 
„ to external parts of building, 5 
„ to farminc^ premises, 19 
„ to old and new building, 18, 61, 62 
„ to roof by tenants for life, 12 
„ to, well and sufficiently, 9, 37 
„ to, well and tenantably, 99 
„ walls incapable of effectual, 45, 46 

„ where absolutely necessary to prevent forfeiture of estate, 61 
„ where damage ensues through neglect of landlord to, 98 
„ where done by lessor, 61 
„ where express agreement for keeping in, 7 
„ where lessee covenanted to (peculiar case), 62 
„ where lessee refuses to, 60 
„ where lessor agrees to, first, 5 
„ where not completed through plague, 22 
„ where sale of premises takes place with liability of lessor to, 5 
M where tenant absolved from, by proposed purchasers of estate, case 
of waiver, 65 
Bepaper, covenant to (see covenants) 
Reparations (see also repair), 18, 37 

„ inspection of premises for purpose of taking account of wants 

of, 21 
Report of Select Committee of Institute of British Architects, 2, 29, 36, 48, 

52 
Requirements as to chinmeys, 24 
„ as to drainage, 23 

„ as to pointing, 24 

„ as to walls out of upright, 24 

„ startling, 23 

Restraints by Oourt of Equity, IB 
„ imposed on tenants, 89 



Berenionaiy estate, injnry ti . 

Berenioner, inspecling of prMoiaee bj, 22 

Bidfes, 40, 47, 51 

Bight of me of property, 32 

Bigbta of kdmmJBtivtora, 67 
„ of atagaee of lesaor, 67 
„ of asaigDee of reveraioii, 67 
„ of usignee of reTeniioii, part of, 67 
„ of copaiioenerB, 16 



„ of gnntor, when inbinged, 17 
„ of Eeir, 67 

' ' nt tensDta, 2, 15 

idlud (see ri^ta of leaor) 

6,2,7 

r, 2, 4, 5, 6, 67 

r and leasee oompaied, 6 
nmrnrirm, ", IT 
„ of mortiBfor, 2, 13 
B of rrauinder man, 12 
„ of teiunt«t-wiU, 2, 6. 11 
a (J tenant b j elegit, Btktnle 
„ at tenant tor life, 2, 12, 68 
„ of tawnt for jeais vitboat impeachiiMDt fir waste, 2, 13 
„ of tcaumt in fee mufk, 2, 18 
„ erf Icnut-in^ail, 2. T, 12 

„ of tatut-in-taO after poAilalitT c/ UMW eiliitct. 2, 7, 12 
„ «f tmaltta in oooimciai, 2, 15 
. (rf tmanto-in-bil, 2, 7, IS 



„ at jearif tenula, 2, 11 

Biaera rf Main, 48 

BooC ». 40. 9<<. too 
„ bouidiog. b^ at, 48 
„ drairabilitj to inapt ' 
„ babilit J of jeailj k 
„ panting to, 21 
_ atripped b; wiii4 9 
. tiiifaen. 40, 90, 100 
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Rot, dry, injury by, 48 

Rotten timbers, 9, 32, 48 

Royal Institute of British Architects, Report of, 2, 29, 36, 48, 52 

Rubbish, accumulation of, 47 

„ removal of, 45 
Ruinous buildings, 14 



Safes, lead, 50 

Sagged timbers, 40, 48 

Sale of premises, where takes place while lease running, with liability for 

repairs, 5 
Sale of premises, treaty for, 89 
Sash bars, 48 
„ beads, 48 
„ fastenings, 41 
„ frames, pointing to, 41, 47 
„ lines, 41, 48 
„ rails, 48 
Sashes and frames, 38, 41, 43, 47, 48 
Sawyer, 90 
Schedules of dilapidations classified, 45 

examination of, by joint surveyors, 56 
hints on preparing, 61 
items in, minute, 25 
items in, objected to, 58 
items in, order of taking, 33, 34 
landlord not bound to supply, 76 
left to be determined by surveyors, 56 
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„ preparation of, 56 

„ tecnnically accurate, 25 



Scour, to, 9, 37 

Scratches on paint, 25 

Security of laiid where insufficient for mortgage, 14 

Select Committee of Institute of British Architects, Report of, 2, 29, 36, 

48,52 
Servants, domestic, work of, claimed as dilapidations, 46 
Service of notice (A. H. (E.) Act), 77 
Set-off of benefit to tenant (A. H. (E.) Act), 76 
Settlement, coping displaced by, 49 

„ of house, 96 

„ where endeavouring to make money, 24 

„ where no chance of (case), 27 
Sewers, 37 
Shelves, 35, 36 
Shutters, fastening to, 41 
„ iron, 53 
„ wood, 41 
Sink stones, 49 
Sinks, 37, 49, 51 
Skilled witnesses, 27 
Skirting, graining of, damaged, 96 
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Skirting, plaster, 50 

„ wood, 42 
Skylights, 48 
Slabs, 47 
Slate, to, S7 
„ nails, if rnsted, ftc., 40, 47 
„ shelves, 47 
Slater, 47 
Slates, 47, 77 
Slating, 40 
Smith, 53 
Soffits of stairs, 43 
Soil, aocumnlation of, 47 
„ pipes, 51 

M timber rotting through natnre of, 99 
Solicitors, 2 

M and their costs, 35 
„ sometimes uncertain, 2 
„ preparation of declaration by, 64 7 
„ proceedings by, 87 
Special points referee must attend to (A. H. (E.) Act), 77, 78 
Specification (see schedule) 

„ of works left to be determined by respective surveyoxs, 56, 67 

„ where surveyor cannot recover for, 54 

Split chimney-pots, 47 
„ panels m doors, 42, 48, 52 
„ walls, 46 
Spoil (see destruction) 
^ to houses, woods, fences, &c., 29, 80 
„ without committing waste or, 19 
Squares of glass, 52 
Stables, covenants to repair, 87 
Stained chimney-pieces, 49 
Staircase, 24, 83, 42 

„ iron railings to, 53 
„ soffits of, 42 

„ stone, dangerous (case), 48 
„ treads of, 24, 48 
„ washing, 45 
State of premises at granting of lease, 61 
Steps, stone, 88, 43, 49 

„ wood, 43 
Stone carving, 99 
„ channels, 49 
„ coping (see coping) 
„ curbs, 49 
hearths, 42 
landings, 38, 49 
parapets, 38 
paving, 38, 49, 96 
piecing of, 49 
sinks, 49 
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Stonesteps, 38,43, 49 
„ steps (case on), 43 
„ walls, 52 
Stones, broken or cracked, 42, 43, 49, 96 

„ where cemented up, 38, 96 
Stonework, how to be made good, 49 
„ injured through frost, 50 

Stoves, 101 

Stranger, wrongful acts of, 31 
Stringent covenant, 45 
Stringings, cement, 50 
Strings to stairs, 43 
Struck joint pointing, 38 
Styles to doors, 48 
Sub-lessee (see under-lessee) 

Submission to reference, mode of (A. H. (E.) Act), 78 
Substantial repair, 8, 10, 15, 18, 35, 36, 97 
Suffering house to be uncovered, 31 

„ house to fall down, 30 
Sum of monev, where required for palling down slightly bulged walls, 24 
Sunken boarding, 48 
„ flooring, 42, 97 
„ hearths, 49 

„ paving, 49 
Support to, 20, 37 
Supports, iron, 53 
Surrender, 36 

„ covenant to, 18, 36 
Survey, to, 60 
Surveyors, 1, 66 

„ acting for defendant, 67 

„ adverse opinions of, 58 

„ advice to, 57 

„ appointed receivers of estates, 87 

„ assistance to, 1 

„ carelessness of, 34 

„ cases referred to, 27 

„ confidence of, 66 

differences between, 26, 45 

difficulties that beset (case exemplifying), 62 

dilapidations most difficult to London, 39 

„ dispute between, 26 

,, duties of, 3, 54, 57, 58 

„ duties of, at expiration of lease or tenancy, 53 

„ duties of, on purchase of estate, 55, 56 

„ duties of, when before umpire (hints on), 58 

„ duties of, where acting for defence, 67 

„ duties of, where houbo requires to be taken on lease, 55 

„ duties of, where met with refusal to do repairs, 60 

,, duties of, where property out of repair, 55 

„ duties of, where refused admission to view, 60 

„ duties of, where usual notice to repair served, 56, 60 






142 INDEX. 

SarFeyora, eyidence of, shonld be eupported, 67 

,, experience of, 66 

„ in witness box, 66 

„ less liable to err than builders, 28 

„ liability of, tbroagh negligence, 55 

„ meeting of respective, 56, 57 

„ method of procedure by, 33, 34, 57 

„ mu8t be careful as to fixtures, 58 

„ must be careful not to stultify solicitor's proceedings, 87 

„ negligence of, 55 

„ nomination of umpire by, 56 

„ omission of, to take reasonable precautions, 54 

„ reasons for demanding or objecting to dilapidations, 58 

„ should induce client to comply with covenants, 64 

„ should provide themselves with appraiser's licence, 55 

„ should read covenants carefully, 34 

„ specifications determined by respective, 56 

„ team of, 67 

„ temperature of, 66 

„ tenancies which usually come under notice of, 16 

„ tenancies which do not usually come under notice of^ 16 

„ want of care and skill by, 55 

„ when acting as umpire, 58 

„ when to view premises, 60 

„ where met with refusal by lessee to repair, 60 

„ where not entitled to recover costs, 54 

„ wrong description of dilapidations by, 25 

Sustain, to, 9, 20, 37 
Sweeping chimneys, 24 

Tbam of surveyors, 67 
Tear, 96 

Tear, wear and, by yearly tenants, 15, 96 
„ case of, 34 

„ defined, 96 

„ reasonable, 18, 34 

Technical evidence, 60 

„ witnesses, 66 
Technically accurate schedules, 25 
Temperament, 66 
Tempest, casualties by, 5, 9 

„ house blown down by, 9 
Temporary profits by land, 31 
Tenancy, almost exploded kind of, 2 

„ mode of proceeding at end of, 56 

„ not usually under surveyor's notice, 16 

„ usually under surveyor's notice, 16 

„ when sale tukes place with liability to repair at end of, 5 

^„ yearly, in respect of land, 39 
Diant (see also lessee) 
n assignee of, waiver respecting, 88 
,, at will, 2, 6, 11 
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Tenant by elegit, statute merchant, or staple, 6, 11 
„ by courtesy, 30 
„ definition of (A. H. (E.) Act), 86 
„ entitled to compensation for breach of covenant (A. H. (E.) Act), 

76 
„ extent of neglect of, 54 
„ for life, 2, 12, 13, 16, 30 
„ for life entitled to reasonable estovers, 31 
„ for life, executor of, 68 

for life without impeachment of waste, 12, 13 
for term of another's life, 30 
for term of years, 15, 30 

for term of years without impeachment of waste, 2, 13 
„ from what, can be restrained, 89 
„ generally considers landlord bound to repair, 14 
„ holding over, 8, 11, 21, 98 
„ house fit for new, 24 
„ in dower, 30 
„ in fee simple, 2, 7, 12 
„ in tail, 2, 7, 12 

„ in tail after possibility of issue extinct, 2, 7, 12 
„ liability of, to pay rent in case of fire and tempest, 5, 6 
„ liability to repair roof, 15 
„ like manner, 7 
„ must keep premises in repair, 65 
„ neglect of executor of, 89 
„ neglect of (peculiar case), 89 
„ neglect of, to keep in repair, 54 

„ obstruction by, to prevent lessee taking aooonnt ef reparations, 22 
„ restraints on, 89 

„ set-oflf of benefit to (A. H. (E.) Act), 76 
„ spoil or destruction by, 30 
„ weekly, dilapidations to houses let to, 24 
„ where a^ees to do all repairs, 99 
„ Woodfall's law of landlord, &c., 1, 36, 54, 61 
„ yearly, 2, 11, 14, 96 

„ yearly, custom of London respecting repairs by, 15 
„ yearly, liability to repair premises where no express agreement, 4 
Tenantable repair (see repair) 

Tenant's compensation, what may be deducted from (A. H. (E.) Act), 76 
„ what may be added to (A. H. (E.) Act), 76 

„ title to compensation (A. H. (E.) Act), 73 
Tenants in common, 2, 16 

„ joint, 2, 16 
Tenders, differences in builders', 28 
Tenement (see also premises) 
additions to, 97 
alteration of, 20, 32 
covenant to paint (see covenants) 
covenant to repair (see covenants) 
defects in condition of, 30 
improvements in, 32 
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Tanooi putiea, tlidr nglhti and H<bflitifiK. 3 

trftdes. dflafida^one flBbednled VBder, 45 
Tunuh to paper. iS 

top gndn and, 2S, 42 
Vsaltmg.43 
T«ih%4S 

Teodon €f csrtatei, 56 

V'efdict, diffieoUiet in way of obftirniag ■iiiiiiMfiil, 88 
Titraiiiu. 1 
TcJnntajy dflapidatkma, 37 

rate, 31. 32, 89 

vaste br tenanti in oammon and joint tenante, 16 

vaate; dfifinitinn ol^ 31, 32 
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0C88 

oC; given without laDdl(ad*a etmaenft, 89 

^ of forf eitme, 88 
Walka, gcaTeL 39 
WaLa, 5, 20, 33, 37, 42, 91 

„ aiea,38 

^ battered, 46 

„ boondaiy, 20 

„ brick flat coping to, 46 

„ bride on edge coping to, 46 
bulged, 24. 42, 46, 97 
oolonring and papering to, 41« 45 

„ cracked, 100 

„ cmmbling, 91 

„ damaged by wet from xain-water pipe, 98 

„ dimgerons, detenmned bj aid of figures, 46, 47 

„ ext^nal, 5, 97 

„ fence, 20, 63 

„ fence, where pnUed down, 10 

^ fractured, 96 

„ incapable of being effiactuaHj repaired, 46 

„ injury to, 38 

liability attaching to, 5, 97 
oat of perpendicular, 24, 46 

„ party, 5, 20, 37 

„ piaster to, 41, 43, 50 

„ pointing to, 24, 38, 40, 101 

„ raking out and repointing (see pointing) 

„ stone, 49 

„ suffering from want of pointing. 101 

„ where sunk, 101 
Warrens, 63 

Wash, stop and whiten ceiling, 35, 37, 41, 45, 97 
Washing floors and staircases, 45 
Waste (see also dilapidations), 3, 9, 19, 20, 34, 89 

„ oonmiitted by tenants in common and joint tenants, 15 
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Trespass, action for, 68 
Trial, day of, 65 

„ what to prove to prevent forfeiture of lease at, 61 
Trimming of hedges, 89 
Trivialities, 25 
Trunks, water, 48 
Trusses, cement, 50 

Trustee, provision in case of (A. H. (E.) Act), 84 
Trustees, claim against (case), 27 
Tuck and pat pointing, 38 

Umfibe, 58, 59 

„ cases referred to, general dilapidations, 24, 26, 27 

„ how guided, 65 

„ decision of, in case of painting, 27 

„ decision of, reason need not be given for, 58 

„ duty of, 58, 59 

„ evidence to be required by, 59 

„ knowledge requisite for, 59 

„ nomination of, 56 

„ points uncertain about, 58 

„ reference to, 57 

„ reference to (A. H. (E.) Act), 77 

„ to determine specification of dilapidation, 56 

„ when called in, 58 

„ where incapacitated, 56 
Uncovering houses, 31, 32 

Under-lessee, cannot be sued for debt on the original lease, 68 
„ liability of (case), 62 

„ repairs of, where lessee sued for, 63 

Uniformity of covenant, 36 
Unjust proceedings, 25 
Unsafe walls, how to determine, 46, 47 
Unusual covenants, 45, 98 
Uphold, to, 10, 20, 37 
Upright, walls out of, 24, 47 
Use of premises, claim for loss of, 66 

„ necessary effects of, 30, 31 

,, right of, where exceeded, 32 

Useful hints as to false claims, 27 
Usual dilapidations pointed out, 34 
„ wording of covenants, 34 

* 

Valleys, 38, 50 

Valuation of dilapidations, 28, 44, 66 

„ of dilapidations under 8 and 9 Vic, o. 124, 35 

„ of houses to be taken on lease, 55, 56 
Value of covenants, 3, 45 

„ of property where increased by alteration, 32 
Variations in estimating, 27 

Varied readings of unusual covenants by different surveyors, 45 
Various covenants, with their meanings and value, 3 

L 
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YariouB parties, their rights and liahilities, 3 

^ trades, dilapidations schedoled under, 45 
Varnish to paper, 43 

M top grain and, 25, 42 
Vaulting. 43 
Vaults, 43 

Vendors of estates, 56 

Verdict, di£9culties in way of obtaining successful, 88 
Vitruvius, 1 
Voluntary dilapidations, 37 

„ waste, 31, 32, 89 

„ waste by tenants in common and joint tenants, 16 

„ waste, definition c^, 31, 32 



Waiver, 3, 87 

„ case of^ 88 

„ case of, given without landlord's consent, 89 
„ of forfeiture, 88 
Walks, gravel, 39 
Walls, 5, 20, 33, 37, 42, 91 

„ area, 38 

„ battered, 46 

„ boundary, 20 

„ brick flat coping to, 46 

„ brick on edge coping to, 46 

„ bulged, 24, 42, 46, 97 

„ colouring and papering to, 41, 45 

„ cracked, 100 

„ crumbling, 91 

,. damaged by wet from rain-water pipe, 98 

„ dangerous, determined by aid of figures, 46, 47 

„ external, 5, 97 

„ fence, 20, 63 

„ fence, where pulled down, 10 

„ fractured, 96 

„ incapable of being effectually repaired, 46 

„ injury to, 38 

„ liability attaching to, 5, 97 

„ out of perpendicular, 24, 46 

„ party, 5, 20, 87 

„ plaster to, 41, 43, 50 

„ pointing to, 24, 38, 40, 101 

„ raking out and repointing (see pointing) 

„ stone, 49 

„ suffering from want of pointing. 101 

„ where sunk, 101 
Warrens, 63 

Wash, stop and whiten ceiling, 35, 37, 41, 45, 97 
Washing floors and staircases, 45 
Waste (see also dilapidations), 3, 9, 19, 20, 34, 89 

„ committed by tenants in common and joint tenants, 15 
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Waste committed by tenants by elegit, statute meiohant, or staple, 11 
•„ committed by tenants-at-will, 11 

„ committed by yearly tenants, 14 

„ definition o^ 29 

„ definition of, from Blaokstone, 30 

„ definition of, from Cruise's Digest, 31 

„ definition of, from Gibbons, 30, 31 

„ definition of, from Grady, 29, 30, 31 

„ definition of, from Les Terms de la Ley, 30 

„ definition of, from Webster, 30 

„ diflferent kinds of, 29, 30 

„ lessee's liability for, 7 

„ malicious, 31 

„ mode of settling, 56 

„ peculiar ideas respecting, 27 

„ permissive, 31, 90 

„ permissive by tenants in common and joint tenants, 15 

„ permissive yearly tenants, 14 

„ valuation of, 28 

„ voluntary, 31, 32, 90 

„ voluntary by tenants in common and joint tenants, 15 

„ wilful, 11 
Water-closet pans, 51 
Water closets, 35, 36, 51 

„ courses, 37 

„ injury to walls, 98 

„ pipes, 51 

„ trunks, 48 
Water-tight, 14, 97 
Wear and tear defined, 96 

)» by yearly tenants, 15, 96 

„ fair, 34 

„ reasonable (expected), 18, 34 

Weather, injured by, 47 

„ boarding, 48 
Webster, Dr., 30 

Weekly tenants, dilapidations of houses let to, 24 
Well and substantially to repair, 19 
Wheat, custom respecting, 39 
White gratten, crops of, 39 
Whiten, to, 35, 41. 97 
Wig and gown, 35 
Wind and water-tight, 14, 97 

„ roof stripped by, 9 
Windows, 14, 35, 36, 43 
„ cleaning, 45 
„ enlargement of, 20 
Witness-box, advice in, 66 
Witnesses, astonishment of skilled, at peculiar views oi dilapidations, 27 

„ technical, 67 

Wood, carving, 99 

„ cills, 38 
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Wood gotten, 48 

„ step, 48 
Woodfall'g law of landlord and tenant, 1, 36, 54, 61 

n repairing coyenant from, 36 

Woodi, Her Majesty's Commissioners of^ 87 

„ spoil, destmction, or injury to, 30 
Woodwork, decayed or injured, 47 
„ painting to. 85, 36, 37, 45 

„ sagged, 40 

„ where injured by omission of paint, 51 
Wording of oovenants, usual, 34 
Works, covenant to repair and paint, 35 

„ specification of (see also schedule), 56 
Writs, 65 
Wrongful acts, 90 

„ of strangers, 31 



Yabd, 33 

„ paving, 38, 47 
Yearly tenant, 2, 11, 14, 96 

„ tenant, custom of London respecting repairs by, 15 

„ tenant, liability of, to repair where no express agreement, 4 

„ tenant with respect to land, 89 



Zdto, 50 
„ flashings, 50 
„ flats, 50 
„ gutters, 40, 50 
„ worker, 50 
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